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SUBCHAPTER | nized that whatever may be the rights of disputants with respect
to each other in any controversy regarding employment relations,
EMPLOYMENT PEACE they should not be permitted, in the conduct of their controversy,
Cross Reference:See also ERC, Wis. adm. code. to intrude directly into the primary rights of 3rd parties to earn a

livelihood, transact business, and engage in the ordinary affairs of
111.01 Declaration of policy.  The public policy of the state life by any lawful means and free from molestation, interference,
as to employment relations and collective bargaining, in the fuestraint, or coercion.

therance of which this subchapter is enacted, is declared to be 83) Negotiations oferms and conditions of work should result
follows: from voluntary agreement between employer and employee. For
(1) It recognizes that there are 3 major interests involveghe purpose of such negotiation an employee has the right, if the
namely: the public, the employee and the employer. Thes@mployee desires, to associate with others in organizing and bar-
interests are to a considerable extent interrelated. It is the poligiining collectively through representatives of the employee’s
of the state to protect and promote each of these interests with 4 choosing, without intimidation or coercion from any source.

regazlrdlto dthe _s,lTuatlon and to It he ng(ljwts gf the oth_ers. f (4) Itis the policy of the state, in order to preserve and promote
(2) Industrial peace, regular and adequate income for hey jnierests of the public, the employee, and the employer alike,

epwﬁl]oi/it\e/eanfd llJInn;tﬁ:rupteigtpiod'l[mthlljhof gorod;s ?ndl S%W'Cerf dEf[)etestablish standards of fair conduct in employment relations and
promotive ot al of INese Interests. ey are ‘argely cependgl provide a convenient, expeditious and impartial tribunal by

upon the maintenance of fair, friendly, and mutually satisfactory; | . . L :
employment relations and the availability of suitable machine rllcshz;g'i?j?cgttee(;esi[:/fmgyli?nailgr? tri]re]gi\r/?dsfaﬁchg ”9(?[55 ?F%gbg?a
for the peaceful adjustment of whatever controversies may arise.> 2% ' 9 ; group nghts or

It is recognized that certain employers, including farmers, farmgdression and defense, the state substitutes processes of justice
cooperatives, and unincorporated farmer cooperative assof.the mgg:SPrgg't";‘;_ rlr:;g;hoggszplfgt;;al 2%’3_920?5“253 A4 2007 8. 06
tions, in addition to their general employer problems, face speci Ilsatlg;yr. agreerr?ént osf.ferir;g specailal pa’rking parli.vileg’es to ci'unty 'empl’oyees?ﬁ a .
probllems a,”3|ng erm perishable Com,mOd't!es and_seasonal R¥ intyramp did not violate this section. Dane Co. v. McManus, 55 Wis. 2d 413, 198
duction which require adequate consideration. It is also recagw.2d 667 (1972).
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This section does not create substantive rights for employees. Ward v. Frito-lgsanner for an indefinite or protracted period and not merely for
Inc. 95 Wis. 2d 372, 290 N.W.2d 536 (Ct. App. 1980). : ;
The application of the open meetings law to the duties of WERC is discussed.tlag duration of a strike or lockout.

Atty. Gen. 171. (c) “Employee” shall not include any individual employed in
o o the domestic service of a family or person at the person’s home or
111.02 Definitions. When used in this subchapter: any individual employed by his or her parent or spouse or any

(1) The term “all-union agreement” shall mean an agreeme#mployee who is subject to the federal railway labor act.
between aemployer other than the University of Wisconsin Hos- (7) The term “employer” means a person who engages the ser-
pitals and Clinics Authority and the representative of the employices of an employee, and includes any person acting on behalf of
er’s employees in a collective bargaining unit whereby all or aay employer within the scope of his or her authority, express or
of the employees in such unit are required to be members afmplied, but shall not include the state or any political subdivision
single labor organization. thereof, or any labor organization or anyone acting in behalf of

(2) “Collective bargaining” is the negotiating by an employeguch organization other than when it is acting as an employer in
and a majority of the employer’s employees in a collective bdact. For purposes of this subsection, a person who engages the
gaining unit, or their representatives, concerning representatiors@fvices of an employee includes the University of Wisconsin
terms and conditions of employment of such employees, excé&Splt&|S and Clinics Authority and a local cultural arts district
as provided under ss. 111.05 (5) and 111.17 (2), in a mutually geligated under subch. V of ch. 229.
uine effort to reach an agreement with reference to the subjec(7m) “Fair—share agreement” means an agreement between
under negotiation. the University of Wisconsin Hospitals and Clinics Authority and

(3) “Collective bagaining unit’ means all of the employees oft 1abor organization representing employees of that authority
one employer, employed within the state, except as provided itgder which all of the employees in a collective bargaining unit
111.05 (5) and except that where a majority of the employe¥§ required to pay their proportionate share of the cost of the col-
engaged in aingle craft, division, department or plant have votegctive bargaining process and contract administration measured
by secret ballot as provided in s. 111.05 (2) to constitute suhthe amount of dues uniformly required of all members.
group a separate bargaining unit they shall be so considered, bu{8) The term “jurisdictional strike” shall mean a strike grow-
in appropriate cases, and to aid in the more efficient administirag out of a dispute between 2 or more employees or representa-
tion of ss. 111.01 to 111.19, the commission may find, whetiges of employees as to the appropriate unit for collective bar-
agreeable to all parties affected in any way thereby, an indusggining, or as tevhich representative is entitled to act as collective
trade obusiness comprising more than one employer in an assdig@fgaining representative, or as to whether employees represented
ation inany geographical area to be a “collectivegharing unit”. by one or the other representative are entitled to perform particular
A collective bargaining unit thus established by the commissiaork.
shall be subject to all rights by termination or modification given (9) The term “labor dispute” means any controversy between
by ss. 111.01 to 111.19 in reference to collective bargaining units employer and the majority of the employer's employees in a
otherwise established under ss. 111.01 to 111.19. Two or mes#lective bargaining unit concerning the right or process or
collective bargaining units may bargain collectively through thgetails of collective bargaining or the designation of representa-
same representative where a majority of the employees in ea@ghs. Any organization with which either the employer or such
separate unit have voted by secret ballot as provided in s. 11n@ority is affiliated may be considered a party to the labor dis-

(2) so to do. pute.
~ (4) "Commission” means the employment relations commis- (9m) “Maintenance of membership agreement” means an
sion. agreement between the University of Wisconsin Hospitals and

(5) The term “election” shall mean a proceeding in which thelinics Authority and a labor organization representing employ-
employees in a collective bargaining unit cast a secret ballot &s of that authority which requires that all of the employees
collective bagaining representatives or for any other purpose spehose dues are being deducted from earnings under s. 20.921 (1)
cified in this subchapter and shall include elections conducted®y111.06 (1) (i) at the time the agreement takes effect shall con-
the commission, or, unless the context clearly indicates otherwigaye to have dues deducted for the duration of the agreement and
by any tribunal having competent jurisdiction or whose jurisdi¢hat dues shall be deducted from the earnings of all employees
tion was accepted by the parties. who are hired on or after the effective date of the agreement.

(6) (a) “Employee” shall include any person, other than an (10) The term “person” includes one or more individuals,
independent contractor, working for another for hire in the stetgrtnerships, associations, corporations, limited liability com-
of Wisconsin in a nonconfidential, nonmanagerial, nonexecutipénies, legal representatives, trustees or receivers.
and nonsupervisory capacity, and shall not be limited to the (10m) “Referendum” means a proceeding conducted by the
employees of a particular employer unless the context cleactymmission in which employees of the University of Wisconsin
indicates otherwise. Hospitals and Clinics Authority in a collective bargaining unit

(b) “Employee” shall include any individual whose work hagay cast a secret ballot on the questi_on of dire_cting the labor orga-
ceased solely as a consequence of or in connection with any i#ation and the employer to enter into a fair-share or mainte-
rent labor dispute or because of any unfair labor practice on fr@nce of membership agreement or to terminate such an agree-
part of an employer and who has not: ment.

1. Refused or failed to return to work upon the final disposi- (11) The term “representative” includes any person chosen by
tion of a labor dispute or a charge of an unfair labor practice bja employee to represent the employee.
tribunalhaving competent jurisdiction of the same or whose juris- (12) The term “secondary boycott” shall include combining
dictionwas accepted by the employee or the employee’s represaheonspiring to cause or threaten to cause injury to a person with
tative; whom nolabor dispute exists in order to bring that person, against

2. Been found to have committed or to have been a pamﬂﬂ@t person'svill, into a concerted plan to coerce or inflict damage
any unfair labor practice hereunder; upon another, whether by: N '

3. Obtained regular and substantially equivalent employment(&) Withholding patronage, labor or other beneficial business
elsewhere; or intercourse;

4. Been absent from his or her employment for a substantial(P) Picketing;
period of time during which reasonable expectancy of settlement(c) Refusing to handle, install, use or work on particular mate-
has ceased (except by an employer’s unlawful refusal to bargdigls, equipment or supplies; or
and whose place has been filled by another engaged in the reguldd) Any other unlawful means.
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(13) The term “unfair labor practice” means any unfair labashall act on the petition immediately and hold the election
practice as defined in s. 111.06. requested within such time as will meet the requirements of the

History: 1979 c. 89; 1983 a. 189; 1993 a. 112, 492; 1995 a. 27, 225; 1999 a.éMmergency presented. The fact that one election has been held
83. does not prevent the holding of another election among the same

111.04 Rights of employees. Employees shall have the3rOUP of employees, provided that it appears to the commission

right of self~organization and the right to form, join or assist labdpat sufficient reason for another election exists. _
organizations, to bargain collectively through representatives of(5) (&) Collective bargaining units for representation of the
their own choosing, and to engage in lawful, concerted activiti@gployees of the University of Wisconsin Hospitals and Clinics
for the purpose of collective bargaining or other mutual aid Guthority shall include one unit for employees engaged in each of
protection; and such employesisall also have the right to refrainthe following functions:
from any or all of such activities. 1. Fiscal and staff services.

. i 2. Patient care.
111.05 Representatives and elections. (1) Representa- ;
- > s . 3. Science.
tives chosen for the purposes of collective bargaining by a major-

ity of the employees voting in a collective gainingunit shall be __(2) ~ Collective bargaining units for representation of the
tr)lle exclusivg rgpresentat?ves of all of the emplgyees in such (Ployees of the University of Wisconsin Hospitals and Clinics

for the purposes of collective bargaining, provided that any in M hority who are engaged in a function not specified in par. (a)

; P : hall be determined in the manner provided in this section. The
vidual employee or any minority group of employees in any ol ation of any collective bargaining unit for such employees is

lective bargaining unit shall have the right at any time to pres@ﬁ ject to approval of the commission. The commission shall not

grievances to their employer in person or through representat|§Hrmit fragmentation of such collective bargaining units or cre-

of their own choosing, and the employer shall confer with themif X P~ . :
relation thereto. ation ofany such collective bargaining unit that is too small to pro-

. .vide adequate representation of employees. In approving such
ohective bargaining units, the commission shall give primary

concerning the determination of a collective bargaining Un'tr%?nsideration to the authority’s needs to fulfill its statutory mis-
e

defined in s. 11.02 (3), it shall be determined by secret ballot, al
the commission, upon request, shall cause the ballot to be tal
in such manner as to show separately the wishes of the employe

in any craft, division, department or plant as to the determlnatlsub. (5), that representative and the employer may jointly agree to

of the collective bargaining unit. ; . . - ; :
3) Whenever a question arises concerning the re resentacomb'ne the collective bargaining units, subject to the right of the
( q 9 p Ejﬁployees iany ofthe collective bargaining units that were com-

e( ) If a single representative is recognized or certified to repre-
Nt more than one of the collective bargaining units specified in

of employees in a collective bargaining unit the commission sh, P ;
determine the representatives thereof by taking a secret ballo d to petition for an election under subs. (3) and (3g). Any

o > - eement under this subsection is effective upon written notice
employeesnd certifying in writing the results thereof to the inter- P

ted part d 1o thei | | Th hal f the agreement by the parties to the commission and terminates
esled parties and to their employer or employers. 1here shalj fay, yyritten notice of termination by the parties to the commis-
included on any ballot for the election of representatives t

. n or upon decertification of the representative entering into the
names of all persons submitted by an employee or group

oS 2 ) reement agpresentative of one of the combined collective bar-
employees participating in the election, except that the com ining units, whichever occurs first

sion may, in its discretion, exclude from the ballot a person w History: 1983 a. 189 s. 329 (4); 1993 a. 492; 1995 a. 27; 1999 a. 83

at the time of the election, stands depriVed of the person’s rightSross Reference:See also chs_YERC 3,7, ana 17, Wis. aam_ Cod('-;-, )

under this subchapter by reason of a prior adjudication of the per-

son’s having engaged in an unfair labor practice. The ballot sHAIL.06 What are unfair labor practices. (1) It shall be an

be so prepared as to permit of a vote against representation by enfair labor practice for an employer individually or in concert
one named on the ballot. The commission’s certification of tméth others:

results of any election shall be conclusive as to the findings(a) To interfere with, restrain or coerce the employer’s employ-
included therein unless reviewed in the same manner as proviges in the exercise of the rights guaranteed in s. 111.04.

by s. 111.07 (8) for review of orders of the commission. (b) Toinitiate, create, dominate or interfere with the formation

(39) Notwithstanding subs. (3) and (4), if on June 30, 199@r administration of any labor organization or contribute financial
there is aepresentative recognized or certified to represent anysfpport to it, provided that an employer shall not be prohibited
the units specified in s. 111.825 (1) (f) 1., 5. or 9., that represerftam reimbursing employees at their prevailing wage rate for the
tive shall become the representative of the employees in the cofiigre spent conferring with the employer, nor from cooperating
sponding collective bargaining units specified in sub. (5) (a) 1.\ith representatives of at least a majority of the employer’s
3., without the necessity of filing a petition or conducting an elegmployees in a collective bargaining unit, at their request, by per-
tion, subject to the right of any person to file a petition under thisitting employee organizational activities on company premises
section on or after October 1, 1998. or the use of company property facilities where such activities or

(3m) Whenever an election has been conducted pursuanuge create no additional expense to the company, provided, how-
sub. (3) in which the name of more than one proposed represeateer, that it shall not be an unfair labor practice for an employer
tive appears on the ballot and results in no conclusion, the cdmbecome a member of the same labor organization of which the
mission may, irits discretion, if requested by any party to the pre@mployer’s employees are members, when the employer and the
ceeding within 30 days from the date of the certification of tremployer’s employees work at the same trade.
results of such election, conduct a runoff election. In such runoff(c) 1. To encourage or discourage membership in any labor
election,the commission may drop from the ballot the name of tigganization, employee agency, committee, association or repre-
representative that received the least number of votes at the odghtatiorplan by discrimination in regard to hiring, tenure or other
nal election, or the privilege of voting against any representati@ms or conditions of employment except in a collective bargain-
whenthe least number of votes cast at the first election was agajRgt unit where an all-union, fair-share or maintenance of mem-
representation by any named representative. bershipagreement is in ffct. Anemployer is not prohibited from

(4) Questions concerning the determination of collective bagntering into an all-union agreement with the voluntarily recog-
gaining units or representation of employees may be raisedrized representative of the employees in a collective bargaining
petition of any employee or the employee’s employer, or the ramit, where at least a majority of such employees voting have
resentative oéither of them. Where it appears by the petition thabted affirmatively, by secret ballot, in favor of such all-union
any emergency exists requiring prompt action, the commissiagreement in a referendum conducted by the commission, except
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that where the bargaining representative has been certified byg) To refuse or fail to recognize or accept as conclusive of any
either the commission or the national labor relations board as ik®ie in any controversy as to employment relations the final
result of a representation election, no referendum is requiredd&termination, after appeal, if any, of any tribunal having compe-
authorizethe entry into such an all-union agreement. Such authent jurisdiction of the same or whose jurisdiction the employer
rization of an all-union agreement shall be deemed to contiracepted.

thereafter, subject to the right of either party to the all-union ()  To discharge or otherwise discriminate against an
agreement to petition the commission to conduct a new refergmmwee because the employee has filed charges or given infor-

dum on the subject. Upon receipt of such petition, the commissiaBiion ortestimony in good faith under the provisions of this sub-
shall determine whether there is reasonable ground to believe ter.

the employees concermed have changed their attitude toward thﬁ) To deduct labor organization dues or assessments from an
all-union agreement and upon so finding the commission shall lovee'sarinas unlegss the emplover has been presented with
conduct a referendum. If the continuance of the all-union agrgén.p Y gs, pioy p

ment is supported on any such referendum by a vote at least egugpdmdual order therefor, signed by the employee personally,
to that provided in this subdivision for its initial authorization, itNd terminable at the end of any year of its life by the employee
may be continued in force thereafter, subject to the right to petit@ffing at least thirty days’ written notice of such termination
for a further vote by the procedure set forth in this subdivision. Yf!ess there is an all-union, fair-share or maintenance of mem-
the continuance of the all-union agreement is not thus supporeégshipagreement in effect. The employer shall give notice to the
on any such referendum, it is deemed terminated at the termiRRO" organization of receipt of such notice of termination.

tion of the contract of which it is then a part or at the end of one (j) To employ any person to spy upon employees or their repre-
year from the date of the announcement by the commission of sk@tatives respecting their exercise of any right created or
result of the referendum, whichever is earlier. The commissiapproved by this subchapter.

shall declare any all-union agreement terminated whenever it(k) To make, circulate or cause to be circulated a blacklist as
finds that the labor organization involved has unreasonalgscribed in s. 134.02.

refused to receive as a member any employee of such employey y 1, commit any crime or misdemeanor in connection with
and each such all-union agreement shall be made subject toéﬁ controversy as to employment relations

duty of the commission. Any person interested may come befor: . . . . . .

the commission as provided in s. 111.07 and ask the performanc&™) To fail to give the notice of intention to engage in & lockout
of this duty. Any all-union agreement in effect on October Brovided in's. 111.115 (2). _ o
1975, made in accordance with the law in effect at the time it is(2) It shall be an unfair labor practice for an employee individ-
made is valid. ually or in concert with others:

2. ltis not a violation of this subchapter for an employer (&) To coerce or intimidate an employee in the enjoyment of
engagedrimarily in the building and construction industry wheréhe employee’s legal rights, including those guaranteed in s.
the employees of such employer in a collective bargaining uiit1.04, or tantimidate the employee’s family, picket the employ-
usually perform their duties on building and construction sites, @e’s domicile, or injure the person or property of the employee or
negotiate, execute and enforce an all-union agreement wittha employee’s family.
labor organization which has not been subjected to a referenduntb) To coerce, intimidate or induce any employer to interfere
vote as provided in this subchapter. with any of the employer's employees in the enjoyment of their

3. Itis not a violation of this subchapter for an employéegal rights, including those guaranteed in s. 111.04, or to engage
engaged in the truck transportation of freight in the motor freigint any practice with regard to the employer’s employees which
industry as a common or contract carrier of property as definedviould constitute an unfair labor practice if undertaken by the
s. 194.01 (1) and (2) to negotiate, execute and enforce an all-ugigtployer on the employer’s own initiative.
agreement with a labor organization representing employees in gc) To violate the terms of a collective bargaining agreement,
multi-state bargaining unit which has not been subjected to a rilﬁ(":luding an agreement to accept an arbitration award.
erendum vote as provided in this subchapter; except that an e €Cd) To ref fail t . i lusi f
tion shall be held if a petition requesting such election is signed b (@ 10 reluse or fail to recognize or accept as conclusive of any
30% of the employees affected. iSSue in any controversy as to employmgnt relatlor_ls the final

. L . determination, after appeal, if any, of any tribunal having compe-

4. Itis not a violation of this subchapter for an orchestra Qi i risdiction of the same or whose jurisdiction the employees
band leader engaged to provide live musical entertalnmentR heir representatives accepted.
4€) To cooperate in engaging in, promoting or inducing picket-
g that does not constitute an exercise of constitutionally guaran-
or contract being subject to a referendum vote as provided in #§d free speech, boycotting or any other overt concomitant of a
subchapter. strike unless a majority in a collective bargaining unit of the

Cross Reference:See also ch. ERC 4, Wis. adm. code. employees of an employer against whom such acts are primarily

(d) To refuse to bgain collectively with the representative ofdirected have voted by secret ballot to call a strike.
a majority of the employer’'s employees in any collective bargain- (f) To hinder or prevent, by mass picketing, threats, intimida-
ing unit with respect to representation or terms and conditionstioin, force or coercion of any kind the pursuit of any lawful work
employment, except as provided under ss. 111.05 (5) and 11loiZmployment, or to obstruct or interfere with entrance to or
(2); provided, however, that where an employer files with thegress from any place of employment, or to obstruct or interfere
commission a petition requesting a determination as to majonitjth free and uninterrupted use of public roads, streets, highways,
representation, the employer shall not be deemed to have refusédiays, airports, or other ways of travel or conveyance.
to bargain until an election has been held and the result thereof hagy) To engage in a secondary boycott; or to hinder or prevent,
been certified to the employer by the commission. by threats, intimidation, force, coercion or sabotage, the obtain-
(e) To bargain collectively with the representatives of less thia, use or disposition of materials, equipment or services; or to
a majority of the employer’s employees in a collective bargainir@mbine or conspire to hinder or prevent, by any means whatso-
unit, or to enter into an all-union agreement except in the manaegeér, the obtaining, use or disposition of materials, equipment or

provided in par. (c). services, provided, however, that nothing herein shall prevent
(f) To violate the terms of a collective bargaining agreemesympathetic strikes in support of those in similar occupations
including an agreement to accept an arbitration award. working for other employers in the same craft.
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(h) To take unauthorized possession of property of tiserved upon the party located within this state. Such hearing may
employer or to engage in any concerted effort to interfere witle adjourned from time to time in the discretion of the commission
production except by leaving the premises in an orderly manmerd hearings may be held at such places as the commission shall
for the purpose of going on strike. designate.

(i) To fail to give the notice of intention to engage in a strike (b) 1. The commission shall have the power to issue subpoenas
provided in s. 111.115 (2) or (3). and administer oaths. Depositions may be taken in the manner
(i) To commit any crime or misdemeanor in connection withrescribed by €103.005 (13) (c). No person may be excused from

any controversy as to employment relations. attending and testifying or from pro_ducing .b00|(S, _records, corre-

(L) To engage in, promote or induce a jurisdictional strike. SPondence, documents or other evidence in obedience to the sub-

(m) To coerce or intimidate an employer working at the sarﬁlgena of the commission on the ground that the testimony or evi-

trade of the employer’s employees to induce the employer gnce required of him or her may tend to incriminate him or her

become a member of the labor organization of which they afeSUPIECt him or her to a penalty or forfeiture under the laws of
members, permissible pursuant to s. 111.06 (1) (b). e state of Wisconsin; but no individual may be prosecuted or

(3) It shall be an unfair labor practice for any person to do FS#bjeCted to any penalty or forfeiture for or on account of testify-

o be d behalf of or in the int tof | or producing evidence, documentary or otherwise, before the
cause 1o be done on benait of or in the Interest of émployersgh,mission in obedience to a subpoena issued by it; provided,
employees, or in connection with or to influence the outcome

: e t an individual so testifying shall not be exempt from prosecu-
an)b/ co(rit)rov%rs(yzl)as to employment relations any act prohibited iy, -nq punishment for perjury committed in so testifying.
subs. (1) an .

History: 1971 c. 245; 1973 c. 320; 1975 c. 74, 199; 1983 a. 189 s. 320 (29); 1993 2 _1h€ immunity provided under subd. 1. is subject to the
a. 492; 1995 a. 27, 225; 1999 a. 83. restrictions under s. 972.085.

A company s ot equirel o bargein over  decision 0 use equipment that el (C) ATY Person who shall williully and unlawully fail or
nates jobs, but it is required to bargain over the effects of the decision on the rigﬂl‘;@led to appear or testlfy or to produce books, papers and

of the employees to severance pay, seniority, and related issues. Libby, McNeill&cords as required, shall, upon application to a circuit court, be

'—'t;:byd"- VYFRCH 48 Wis. Zdt 2(17%6 179 N-t‘_’V-deBOi (t1h970)- o e imoos ordered to appear before the commission, there to testify or pro-
ederal law has preempte € question of wnhether a union ruie Imposing a H B H

for exceeding production ceilings constitutes an unfair labor practice. UAW, Lo Hﬁ:e evidence if S_O ordered, and failure to obey such order of the

283 v. Scofield, 50 Wis. 2d 117, 183 N.W.2d 103 (1971). court may be punished by the court as a contempt thereof.

The failure to exhaust the available grievance remedies by an employee who wagd) Each witness who appears before the commission by its
allegedly discharged in violation of the contract precluded recourse to the co

absent avrongful refusal by the union to process the employee’s grievance. Mah:ﬁﬁje.r or Sproe.na at th_e request of the commission on it$ own

v. WERC, 66 Wis. 2d 524, 225 N.W.2d 617 (1975). motionshall receive for his or her attendance the fees and mileage
WERC is autorized by s. 111.06 (1) (L) to determine whether conduct in violatiogrovided for witnesses in civil cases in courts of record, which

of criminal law has occurred. Such authorization is not a delegation of judicial poEeH B . : '

in violation of Art. VII, s. 2 nor does the procedure violate Art. I, s. 8. Layton Sch all be audited al‘_ld pald by the state in the same manner as other

of Art & Design v. WERC, 82 Wis. 2d 324, 262 N.W.2d 218 (1978). expenses are audited and paid, upon the presentation of properly
State jurisdiction was preempted when a secondary boycott violated the fedewatified vouchers approved by the chairperson of the commission

act. Clarkin v. Dingeldein, 107 Wis. 2d 373, 320 N.W.2d 40 (Ct. App. 1982). P ey
Federapreemption of labor relations is discussed. Machinists v. WERC, 427 U%nd Charged to the appropriation und_er_s. 20.425 (1) (a) Each wit
2. néss who appears before the commission as a result of an order or
Duty to bargain over decision to mechanize operations. Boivin, 55 MLR 179.subpoena issued by the commission at the request of a party shall
Duty to bargain basic business decisions prior to implementation. 1971 WkBceive for his or her attendance the fees and mileage as provided

1250. for witnesses in civil cases in courts of record, which shall be paid
111.07 Prevention of unfair labor practices. (1) Any by the party requesting the order or subpoena in advance of the
controversy concerning unfair labor practices may be submitf#g€ Set in the order or subpoena for attendance. _
to the commission in the manner and with the effect provided in (3) A full and complete record shall be kept of all proceedings
this subchapter, but nothing herein shall prevent the pursuithgid before the commission, and all testimony and proceedings
legal or equitable relief in courts of competent jurisdiction. ~ shall be taken down by the reporter appointed by the commission.
(2) () Upon the filing with the commission by any party if\ny such proceedings shall be governed by the rules of evidence
interest of a complaint in writing, on a form provided by the conffevailing in courts of equity and the party on whom the burden
mission,charging any person with having engaged in any speciﬁé proof rests shall be required to sustain such burden by a clear
unfair labor practice, it shall mail a copy of such complaint to &d satisfactory preponderance of the evidence.
other parties in interest. Any other person claiming interest in the(4) Within 60 days after hearing all testimony and arguments
dispute or controversy, as an employer, an employee, or their refpthe parties the commission shall make and file its findings of
resentative, shall be made a party upon application. The comrfst upon all of the issues involved in the controversy, and its
sion may bring in additional parties by service of a copy of tigder, vhich shall state its determination as to the rights of the par-
complaint. Only one such complaint shall issue against a per§s. Pending the final determination by it of any controversy
with respect to a single controversy, but any such complaint n2gfore it the commission may, after hearing, make interlocutory
be amended in the discretion of the commission at any time pffiedingsand orders which may be enforced in the same manner as
to the issuance of a final order based thereon. The person or fie@l orders. Final orders may dismiss the charges or require the
sons so complained of shall have the right to file an answer to B&§son complained of to cease and desist from the unfair labor
original or amended complaint and to appear in person or othgfiactices found to have been committed, suspend the person’s
wise and give testimony at the place and time fixed in the notiéghts, immunities, privileges or remedies granted or afforded by
of hearing. The commission shall fix a time for the hearing dhis subchapter for not more than one year, and require the person
such complaint, which will be not less than 10 nor more than 40 take such affirmative action, including reinstatement of
days after the filing of such complaint, and notice shall be givémployees with or without pay, as the commission deems proper.
to each party interested by service on the party personally orAsJy order may further require the person to make reports from
mailing acopy thereof to the party at the party’s last-known postme to time showing the extent to which the person has complied
office address at least 10 days before such hearing. In case a péHythe order.
in interest is located without the state and has no known post-of{5) The commission may authorize a commissioner or
fice address within this state, a copy of the complaint and copg&@miner to make findings and orders. Any party in interest who
of all notices shall be filed with the department of financial institis dissatisfied with the findings or order of a commissioner or
tions and shall also be sent by registered mail to the last-knogxaminer may file a written petition with the commission as a
post-office address of such party. Such filing and mailing shathdy to review the findings or order. If no petition is filed within
constitute sufficient service with the same force and effect a0 days from the date that a copy of the findings or order of the
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commissioner or examiner was mailed to the last—known addresg12) A substantial compliance with the procedure of this sub-
of the parties in interest, such findings or order shall be considecgdpter shall be sufficient to give effect to the orders of the com-
the findings or order of the commission as a body unless set asidission,and they shall not be declared inoperative, illegal, or void
reversed or modified by such commissioner or examiner withfior any omission of a technical nature in respect thereto.

such time. If the findings or order are set aside by the commis-(13) A transcribed copy of the evidence and proceedings or
sioner orexaminer the status shall be the same as prior to the fiaghy part thereof on any hearing taken by the stenographer
ings ororder set aside. If the findings or order are reversed or meghpointed by the commission, being certified by such steno-
ified by the commissioner or examiner the time for filing petitiographer to be a true and correct transcript, carefully compared by
with the commission shall run from the time that notice of sughe stenographer with the stenographer’s original notes, and to be
reversal or radification is mailed to the last—known address of thg correct statement of such evidence and proceedings, shall be
parties in interest. Within 45 days after the filing of such petitiaceived in evidence with the same effect as if such reporter were
with the commission, the commission shall either affirm, revergsresent and testified to the fact so certified.

set aside or modify such findings or order, in whole or in part, or 14y The right of any person to proceed under this section shall

based on a review of the evidence submitted. If the commissigtair labor practice alleged.

is satisfied that a party in interest has been prejudiced because @iftory: 1971 c. 228 s. 44; 1973 . 90; 1977 c. 42; 1977 c. 187 ss. 60m, 134; 1977
exceptional delay in the receipt of a copy of any findings or ordeR73; 1989 a. 122; 1993 a. 492; 1995 a. 27, 225.

it may extend the time another 20 days for filing a petition with theCross Reference:See also ch. ERC 2, Wis. adm. code.
WERC's limiting of “parties in interest” to those engaged in a controversy as to

commission. employment relations and defining such controversies as involving an employer and

(6) The commission shall have the power to remove or trargsployees, or a union representing the employees or seeking to represent them, was

. . P . onableChaufeurs, Teamsters & Helpers v. WERC, 51 Wis. 2d 391, 187 N.W.2d

fer the proceedings pending before a commissioner or examlé‘as.(lgm_

It may also, on its own motion, set aside, modify or change angincethe NLRB has no jurisdiction to require collective bargaining with a one—em-

order, findings or award, whether made by an individual commigeyeeunit, WERC may do so. WERC v. Atlantic Richfield Co. 52 Wis. 2d 126, 187

: : i 2d 805 (1971).
Slgger'z%ndexar?lner’tﬁr %y :h?hcomngl_?stlorrl] a”Sda bOdy' atany t iegrant of authority to WERC by s. 111.70 (4) (), to prevent the commission of
within ays irom tne date tnereof It it shall discover any Migrohibited labor practices incorporates the provisions of s. 111.07 (4) for procedural

take therein, or upon the grounds of newly discovered evidenael substantive remedial purposes. WERC v. City of Evansville, 69 Wis. 2d 140, 230
N,W.2d 688 (1975).

(7) If a”Y person falls_or_ neg|ECtS to Obey a_n o_rder of the C_o_m'Sub. (8) provides that WERC orders may be reviewed under sub. (7) or under ch.
mission while the same is in effect the commission may petitiQar procedure. WERC v. Teamsters Local No. 563, 75 Wis. 2d 602, 250 N.W.2d 696

the circuit court of the County wherein such person resides or U 77) C_)verturned c_)n_other grou_nds. City of Madison v. Madison Professional
. Offi A t 144 Wis. 2d 576, 425 N.W.2d 8 (1988).
ally transacts business for the enforcement of such order and fof® ~''cers Association, 'S : (1988)

appropriate temporary relief or restraining order, and shall certify1 075 Fair-share and maintenance of membership

and file in the court its record in the proceedings, including alld reements. (1) (a) No fair—-share or maintenance of member-
uments and papers on file in the matter, the pleadings and tegiip agreement may become effective unless authorized by a ref-
mony upon which such order was entered, and the findings &endum. The commission shall order a referendum whenever it
order of the commission. Upon such filing the commission shadiceives a petition supported by proof that at least 30% of the
cause notice thereof to be served upon such person by mailiRgrployees in a collective bargaining unit desire that a fair-share
copy to the last-known post-office address, and thereupon #te maintenance of membership agreement be entered into
court shalhave jurisdiction of the proceedings and of the questigatween the employer and a labor organization. A petition may
determined therein. Said action may thereupon be brought ondgécify that a referendum is requested on a maintenance of mem-
hearing before said court upon such record by the commissigstship agreement only, in which case the ballot shall be limited
serving 10 days’ written notice upon the respondent; subjeg.that question.

however, to provisions of law for a change of the place of trial or b) For a fair-share agreement to be authorized, at least two—
the calling in of another judge. Upon such hearing the court ds of the eligible employees voting in a referendum shall vote
confirm, modify, or set aside the order of the commission afl fayor of the agreement. For a maintenance of membership
enter an appropriate decree. No objection that haseeoturged a5reement to be authorized, at least a majority of the eligible
before the commission shall be considered by the court unlessdigy|oyeesoting in a referendum shall vote in favor of the agree-
failure or neglect to urge such objection shall be excused bec t."In aeferendum on a fair-share agreement, if less than two—
of extraordinary circumstances. The findings of fact made by §)6:4s but more than one—half of the eligible employees vote in

commission, if supported by credible and competent evidencgdor of the agreement, a maintenance of membership agreement
the record, shall be conclusive. The court may, in its discretiof.;thorized.

grant leave to adduce additional evidence where such evidenc
appears to be material and reasonable cause is shown for fai
to have adduced such evidence in the hearing before the com

A ¢) If a fair-share or maintenance of membership agreement
.duthorized in a referendum, the employer shall enter into such
son The comission may modiy s ndings g actsor e -0reeT e Wi 1 abor oroanizton named o e oL 1
new findings by reason of such additional evidence, and it s " : - Pt
h it - O ) : - agreement shall contain a provision requiring the employer to
file such modified or new findings with the same effect as its origj: duct th t of d tified by the lab izati
nal findings and shall file its recommendations, if any, for tl%e uct the amount o dues as certilied by the 1abor organization
e ! . . = ! ' ‘om the earnings of the employees affected by the agreement and
modification or setting aside of its original order. The court

judgment and decree shall be final except that the same sha Ray the amount so deducted to the labor organization. Unless

subiect to review by the court of appeals in the same manne parties agree to an earlier date, the agreement shall take effect
| y PP %asdays after certification by the commission that the referendum

provided in's. 102.25. o . _vote authorized the agreement. The employer shall be held harm-
(8) The order of the commission shall also be subject to revig®ésagainst any claims, demands, suits and other forms of liability
under ch. 227. made by employees or local labor organizations which may arise
(10) Commencement of proceedings under sub. (7) shdby actions taken by the employer in compliance with this section.
unless otherwise specifically ordered by the court, operate a&llesuch lawful claims, demands, suits and other forms of liability
stay of the commission’s order. are the responsibility of the labor organization entering into the
(11) Petitions filed under this section shall have preferenégreement.
over any civil cause of a different nature pending in the circuit (d) Under each fair-share or maintenance of membership
court, shall be heard expeditiously, and the circuit courts shagireement, an employee who has religious convictions against
always be deemed open for the trial thereof. duespayments to a labor organization based on teachings or tenets
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of a church or religious body of which he or she is a member shatimmission for an order compelling such compliance. An order
on request to the labor organization, have his or her dues paidftéthe commission on such petition shall be enforceable in the
a charity mutually agreed upon by the employee and the lalsame manner as other orders of the commission under this sub-
organization.Any dispute concerning this paragraph may be subhapter.
mitted to the commission for adjudication.
(2) (a) Once authorized, a fair-share or maintenance of metd1.09 Rules, orders, transcripts, training programs
bership agreement shall continue in effect, subject to the rightesfd fees. (1) The commission may adopt reasonable and
the employer or labor organization concerned to petition the coptioper rules and regulations relative to the exercise of its powers
mission to conduct a new referendum. Such petition must be sape authority and proper rules to govern its proceedings and to
ported byproof that at least 30% of the employees in the collectivegulate the conduct of all elections and hearings. The commis-
bargaining unit desire that the fair-share or maintenance of mesion shall, upon request, provide a transcript of a proceeding to
bershipagreement be discontinued. Upon so finding, the commany party to the proceeding for a fee, established by rule, by the
sion shall conduct a new referendum. If the continuance of tt@mmission at a uniform rate per page. All transcript fees shall
fair-share or maintenance of membership agreement is approbedredited to the appropriation account under s. 20.425 (1) (i).
in the referendum by at least the percentage of eligible voting(2) The commission shall assess and collect a filing fee for fil-
employees required for its initial authorization, it shall be contilhg a complaint alleging that an unfair labor practice has been
ued in effect, subject to the right of the employer or latgaitiza-  committedunder s. 111.06. The commission shall assess and col-
tion to later initiate a further vote following the procedure preect a filing fee for filing a request that the commission act as an
scribed in this subsection. If the continuation of the agreemengigitrator to resolve a dispute involving the interpretation or
not supported in any referendum, it is deemed terminated at #glication of a collective bargaining agreement under s. 111.10.
termination of the collective bargaining agreement, or one yegie commission shall assess and collect a filing fee for filing a
from the de}te of the certification of the result of the referendum@questhat the commission act as a mediator under s. 111.11. The
whichever is earlier. commissiorshall assess and collect a filing fee for filing a request
(b) The commission shall declare any fair-share or mainti&at the commission initiate arbitration under s. 111.10. For the
nance of membership agreement suspended upon such condifenformance of commission actions under ss. 111.10 and 111.11,
and for such time as the commission decides whenever it finds thetcommission shall require that the parties to the dispute equally
the labor organization involved has refused on the basis of rasieare in the payment of the fee and, for the performance of com-
color, sexual orientation or creed to receive as a member anigsionactions involving a complaint alleging that an unfair labor
employee in the collective bargaining unit involved, and thgractice has been committed under s. 111.06, the commission
agreement shall be made subject to the findings and orders ofshall require that the party filing the complaint pay the entire fee.
commission. Any ofhe parties to the agreement, or any employéeany party has paid a filing fee requesting the commission to act
covered thereby, may come before the commission, as proviéeta mediator for a labor dispute and the parties do not enter into
in's. 111.07, and petition the commission to make such a findiagvoluntary settlement of the labor dispute, the commission may
(3) A stipulation for a referendum executed by an employ@pt subsequently assess or collect a filing fee to initiate arbitration
and a labor ganization may not be filed until after the represent#e resolve the same labor dispute. If any request for the perfor-
tion election has been held and the results certified. mance of commission actions concerns issues arising as a result
(4) The commission may, under rules adopted for that putf more than one unrelated event or occurrence, each such sepa-
pose, appoint as its agent an official of the University of Wiscofteevent or occurrence shall be treated as a separate request. The
sin Hospitals and Clinics Authority to conduct the referenda pré@mmission shall promulgate rules establishing a schediile of
vided for in this section. ing fees to be paid under this subsection. Fees required to be paid
(5) Notwithstandingsub. (1), if on July 1, 1997, there is a fair-Nder this subsection shall be paid at the time of filing the com-
share or maintenance of membership agreement in effect in QIJNt OF the request for mediation or arbitration. A complaint or
of the collective bargaining units specified in s. 111.825 (1) (f)rf uest for mediation or arbitration is not filed until the date such
5. or 9., that fair—share or maintenance of membership agreenighto fees are paid. Fees collected under this subsection shall be
shall apply to the corresponding collective bargaining unit unogrEd'ted to the apprqprlatlon acco.unt un_dt_ar s.20.425 (1) ('_)' )
s. 111.05 (5) (a) 1. to 3. without the necessity of filing a petition (3) The commission may provide training programs to indi-
or conducting a referendum, subject to the right of the employ&édualsand organizations on private sector collectivgyaaning,
in each collective bargaining unit to file a petition requestiref-a and on areas of management and labor cooperation directly or
erendum under sub. (2) (a). indirectly affecting private sector collective bargaining, and may
(6) This section applies only in collective bargaining unitSharge a reasonable fee for participation in the programs.

. . . . - Cross Reference:See also ch. ERC 50, Wis. adm. code.
comprised obmployees of the University ofi¢onsin Hospitals  iiory: 1973 ¢. 90: 1981 c. 20: 1983 4. 27+ 1991 a. 39: 1995 a. 27; 2003 a. 33.

and Clinics Authority. Cross Reference:See also ch. ERC 2, Wis. adm. code.
History: 1995 a. 27. )
Cross Reference:See also chs. ERC 8, Wis. adm. code. 111.10 Arbitration.  Parties to a dispute pertaining to the

The constitutional requirements ofiaion’s collection of agency fees under a fair— . licati f th f . lecti
share agreement include: 1) an adequate explanation of the basis of the fee; 2) 1§&NING or application of the terms of a written co ectwe_ba_r-
sonably prompt opportunity to challenge the amount of the fee before an impargjaining agreement may agree in writing to have the commission

decisionmaker; and 3) an escrow for the amounts reasonably in dispute. Browi i ; ; i it
WERC. 160 Wis. 2d 70, 485 N-W.2d 376 (1992). Ketve as arbitrator. Parties to a labor dispute may agree in writing

To be chargeable to nonunion, public sector employees under a fair share ag}gg]ave th.e commission act or name arbltraltor.s in all or any part
ment,union activities must: 1) be germane to collective bargaining activity; 2) be j8f such dispute, and thereupon the commission shall have the

tified by the government’s vital policy interest in labor peace and avoiding “free ri isgij i i
ers;” and 3) not significantly add to the burdening of free speech that is inherenmwer so tact. The commission shall appoint as arbitrators onIy

an agency or union shop. Browne v. WERC, 169 Wis. 2d 79, 48201376 (1092). competent, impaftia| and disinterestgd persons. Proceedings in
any such arbitration shall be as provided in ch. 788.

111.08 Financial reports to employees. Every person act- HiStOWF:{ f1979 c. _332 . 9|2 (1ﬁ)?é§%55a-\/\2/_7- dm. cod
ing as the representative of employees for collective bargaining oSS Reference.see aiso ch. >, JVIS. adm. coce. .
grievance was arbitrable under the “discharge and nonrenewal” clause of a bar-

shallkeep an adequate record of its ﬁna_nCial transactions and shalling agreement when the contract offered by the board was signed by the teacher
present annually to each member within 60 days after the enchfef deleting the title “probationary contract” and the board did not accept this coun-

its fi i i i i i offer or ofer the teacher a 2nd contract. Joint School District No. 10, City of Jeffer-
It? fISbcall year ahdetta"eéj written ﬂ?anCItal treporttth:artiﬁf n thetfo;%%{n v. Jefferson Education Association, 78 Wis. 2d 94, 253 N.W.2d 536 (1977).
ora balance .S ee a.“ ar.] operq Ing statement. In the eV‘?r,‘ 0 aU\I/ERC’S power to participate in dispute settlement arbitration is liberally
ure of compliance with this section, any member may petition te@strued. Thus, en parties to a collective bargaining agreement select an arbitra-
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tor from a list provided by WERC, this section applies. Layton School of Art ghan $500 or by imprisonment in the county jail for not more than
Design v. WERC, 82 Wis. 2d 324, 262 N.W.2d 218 (1978). both
one year, or both.

Municipal labor arbitration is within the scope of ch. 788. Milwaukee Distri
Council 48 v. Milwaukee Sewerage Commission, 107 Wis. 2d 590, 321 N.w.2d 3](3% . g
(Ct. App. 1982). 1.15 Construction of subchapter I. Except as specifi-

The res judicata standard of confirmed arbitration awards in Wisconsin. 198a@lly provided in this subchapter, nothing therein shall be
WLR 895. construed so as to interfere with mpiede or diminish in any way
111.11 Mediation. The commission may appoint any compet-he right to strike or the right of individuals to work; nor shall any-
tent, impartial, disinterested person to act as mediator in any |a§]BPQ, in this subchapter be so construed as to invade unlawfully
disphte either’upon its own initiative or upon the requeshefof € right to freedom of speech. Nothing in this subchapter shall

é& SO construed or applied as to deprive any employee of any

the parties to the dispute. It shall be the function of such medi : : ' .
: ; h lemployment benefit which the employee might otherwise be
to bring the parties together voluntarily under such favorable a itled to receive under ch. 108.

pices as will tend to effectuate settlement of the dispute, but n Fistory: 1993 a. 492
ther the mediator nor the commission shall have any power of ‘ T
compulsion irmediation proceedings. The commission shall pra11.17 Conflict of provisions; effect. Wherever the
vide necessary expenses for such mediators as it may appeifplication othe provisions of other statutes or laws conflict with
order reasonable compensation not exceeding $10 per daytiier application of the provisions of this subchapter, this sub-
each such mediator, and prescribe reasonable rules of procedHegpter shall prevail, except that:

for such mediators. (1) In any situation where the provisions of this subchapter

History: 1995 a. 27, 225. . L
Cross Reference: See also ch, ERC 6, Wis. adm. code. cannot be validly enforced the provisions of such other statutes or
laws shall apply.

111.115 Notice of certain proposed lockouts or strikes. (2) All fringe benefits authorized or required to be provided
(1) In this subsection: by the University of Wisconsin Hospitals and Clinics Authority to
(a) “Lockout’ means the barring of one or more employed§ employees under ch. 40 shall be governed exclusively by ch.
from their employment in an establishment by an employer ad@ except that where any provision of ch. 40 specifically permits
part of a labor dispute, which is not directly subsequent to a strikéollective bargaining agreement under this subchapter to govern
or other job action of a labor organization or group of employel® eligibility for or the application, cost or terms of a fringe bene-
of the employer, or which continues or occurs after the terminati#under ch. 40, or provides that the eligibility for or the applica-
of a strike or other job action of a labor organization or group Bn, cost or terms of a fringe benefit under ch. 40 shall be gov-
employees of the employer. erned by &ollective bargaining agreement under this subchapter,

(b) “Strike” includes any concerted stoppage of work b collective bargaining agreement may contain a provision so gov-
rning and such a provision supersedes any provision of ch. 40

employeesand any concerted slowdown or other concerted inter- :
ruption of operations or services by employees, or any concetdl! 'éspect to the employees to whom the agreement applies.
refusal of employees to work or perform their usual duties 8¢ 8mployer is prohibited from engaging in collective bargain-
employees, for the purpose of enforcing demands upon igg concerning any matter governed exclusively by ch. 40 under
employer. this subsection.
. . .. History: 1995 a. 27.

(2) If no collective bargaining agreement is in effect between
the University of Wisconsin Hospitals and Clinics Authority and11.18 Limit on payment to health care institutions.
the recognized or certified representative of employees of tli&f In this section:
authority in a collective bargaining unit, the employer shall not (a) “Health care institution” includes hospitals, psychiatric
engage in tockout afecting enployees in that collective lgain-  hospitals, tuberculosis hospitals, nursing homes, kidney disease
ing unit without first giving 10 days’ written notice to the repretreatment centers, free-standing hemodialysis units, ambulatory
sentative ofts intention to engage in a lockout, and the representrgical facilities, health maintenance organizations, limited ser-
tive shall not engage in a strike without first giving 10 daysjice health organizations, preferred provider plans, community—
written notice to the employer of its intention to engage in a strikgased residential facilities that are certified as medical assistance

(3) Where the exercise of the right to strike by employees pfoviders under s. 49.45 (16) or that otherwise meet the require-
any employer engaged in the state of Wisconsin in the productinrents for certification, home health agencies and other compara-
harvesting or initial off-farm processing of any farm or dairple facilities. “Health care institution” does not include facilities
product produced in this state would tend to cause the destructiperated solely as part of the practice of an independent practi-
or serious deterioration of such product, the employees shall diemer, partnership, unincorporated medical group or service cor-
to the commission at least 10 days’ notice of their intention p@ration as defined in s. 180.1901 (2).
strike and the commission shall immediately notify the employer (b) “Proportional share” means the annual revenue of a health
of the receipt of such notice. Upon receipt of such notice, the cafare institution received in the form of medical assistance reim-
mission shall take immediate steps to effect mediation, if possitdersement or public employee insurance from the state, divided
In the event of the failure of the efforts to mediate, the commissigy the total annual revenue of the health care institution.
shall endeavor to induce the parties to arbitrate the controversy.(z) (@) 1. Any health care institution found by the national

History: 1995 a. 27, ss. 3789b, 3789bc; 1999 a. 83. labor relations board to have committed an unfair labor practice
under 29 USA58 or found by the employment relations commis-
esign to have committed a prohibited practice under s. 111.70 (3)

or the district attorney of the county in which a proceeding jgat includes payment to any person for services rendered with
brought before the circuit court for the purpose of enforcing BrSPeCt to concerted activity engaged in by its employees for pur-

reviewing an order of the commission shall appear and actPgSes of collective bargaining shall return to the state a propor-

counsel for the commission in such proceeding and in any pp@_nal share of the amount paid to the person for the activity that

ceeding taeview the action of the circuit courfiaming, modify- ~ constituted the unfair labor practice. o ,
ing or reversing such order. 2. Anygroup of employees of a health care institution subject

to subd. 1. may commence an action in circuit court to enforce the
111.14 Penalty. Any person who shall willfully assault, resist,provisions of this subsection.
prevent, impede or interfere with any member of the commission 3. Reasonable costs and attorney fees incurred in enforcing
or any of its agents or agencies in the performance of duties pureturn of funds to the state under this section may be awarded to
suant to this subchapter shall be punished by a fine of not mepecessful plaintiffs.

111.12 Duties of the attorney general and district attor-
neys. Upon the request of the commission, the attorney gen
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(b) Paragraph (a) does not apply to: cern, requiring uniform enforcement at state, county and munici-

1. Attorney fees for services rendered after the union is ceﬂﬂ|_|6V9|S-
fied as a collective bargaining agent under this chapter or ung story: 1977 c. 125; 1979 c. 319; 1981 c. 112, 334, 391; 1987 a. 63; 1991 a. 289,

. ; , 315; 1997 a. 112; 2007 a. 159.
the national labor relations act, 29 USC 151 to 169. The department is not limited to finding sex discrimination only when a 14th

2. Attorney fees for services at an administrative agency asrendment equal protection violation can also be found. Wisconsin Telephone Co.

court proceeding or in preparation for the proceeding. v. DILHR, 68 Wis. 2d 345, 228 N.W.2d 649 (1975).
P 9 prep P 9 The Wisconsin fair employment act (WEFA), subch. Il, ch.111, is more direct and

3. Salary paid to a full-time employee of a health care institpbsitive in prohibiting sex discrimination in employment than is the basic constitu-
tion’s personnel department_ tional guarantee of equal protection of the laws; enforcement of the law is not limited
; . . . . by the “rational basis” or “reasonableness” tests employed in 14th amendment cases.
History: 1981 c. 361; 1983 a. 27; 1985 a. 29; 1989 a. 303. Ray-O-\ac v. DILHR, 70 Wis. 2d 919, 236 N.W.2d 209 (1975).

. . . Section 118.20 is not the exclusive remedy of a wronged teacher; it is supplemen-
111.19 Title of subchapter I.  This subchapter may be citedtary to the remedy under WFEA. The general provisions of s. 893.80 are superseded
as the “Employment Peace Act”. by the specific authority of the act. Kurtz v. City of Waukesha, 91 Wis. 2d 103, 280
N.W.2d 757 (1979).
An employee who was not handicapped, but perceived by the employer to be so,
was entitled to protection under WEFA Dairy Equipment CBIMHR, 95 Wis. 2d
SUBCHAPTER Il 319, 290 N.W.2d 330 (1980).
WFEA provides the exclusive remedy for retaliatory discrimination. Bourque v.
Wausau Hospital Center, 145 Wis. 2d 589, 427 N.W.2d 433 (Ct. App. 1988).
FAIR EMPLOYMENT WFEA does not apply to national guard personnel decisions; federal law prevents
. ; the state from regulating personnel criteria of the national guard. Hazelton v. Person-
Cross Reference:See also ch. DWD 218, Wis. adm. code. nel Commission, 178 Wis. 2d 776, 505 N.W.2d 793 (Ct. App. 1993).

. . . . The exclusive remedy provision in1€2.03 (2) does not bar a complainant whose

111.31 Declaration of policy. (1) The legislature finds that claim iscovered by the workers compensation act from pursuing an employment dis-
the practice of unfair discrimination in employment against pro mé';até%n_g'j"g? under WFEA. Byers v. LIRC, 208 Wis. 2d 388, 561 N.W.2d 678
erly qualified individuals by reason of their age, race, creed, col . : ) . .

. . . . . .This act protects all employees, including prospective and de facto employees. 67
disability, marital status, sex, national origin, ancestry, sexual Okjry. Gen. 169.
entation, arrest record, conviction record, military service, or usetate courts have concurrent jurisdictnrer federal Title VII civil rights actions.
or nonuse of lawful products off the employer’s premises durirygllow Freight System v. Donnelly, 494 U.S. 820, 108 L. Ed. 2d 834 (1990).

i i e federaEmployee Retirement Income Security Act (ERISA) does not preempt
nonworklng hours SUbStantla”y and adversely affects the genesiére1 fair employment laws prohibiting discriminatory exclusion of pregnancy bene-

welfare ofthe state. Employers, laboiganizations, employment fis in disability plans. Bucyrus-Erie Company v. DILHR, 599 F.2d 205 (1979).
agencies, and licensing agencies that deny employment opportNo private right of action exists under this subchaptessB v. Gelco Exp. Corp.,
nities and discriminate in employment against properly qualifiéd8 F. Supp. 1398 (E. D. Wis. 1988). .

individuals soIer because of their age, race, creed, color, disa?é@e Wisconsin fair employment aatd the 1982 amendments. Rice. WBB Aug.
'Fy’ marital status, sex, r!at_|ona| origin, a_'r_lceStry' s_exual Onentaysconsin's fair employment act: coverage, procedures, substance, remedies.
tion, arrest record, conviction record, military service, or use 0§75 WLR 696.

nonuse of lawful products off the employer’s premises duringPerceived handicap under WFEA. 1988 WLR 639 (1988).

nonworking hours deprive those individuals of the earnings that

are necessary to maintain a just and decent standard of livingl11.32 Definitions. When used in this subchapter:

(2) Itis the intent of the legislature to protect by law the rights (1) “Arrest record” includes, but is not limited to, information
of all individuals to obtain gainful employment and to enjoy privindicating that an individual has been questioned, apprehended,
leges free from employment discrimination because of age, rateden into custody or detention, held for investigation, arrested,
creed, color, disability, marital status, sex, national origin, ancestarged with, indicted or tried for any felony, misdemeanor or
try, sexual orientation, arrest record, conviction record, militanther offense pursuant to any law enforcement or military author-
service, or use or nonuse of lawful products off the employeity.
premises during nonworking hours, and to encourage the full,(2) “Commission” means the labor and industry review com-
nondiscriminatory utilization of the productive resources of th@jssion.
state tahe benefit of the state, the family, and all the people of the 3y «conyiction record” includes, but is not limited to, infor-
state. Itis the intent of the legislature in promulgating this sullﬁ-

. ationindicating that an individual has been convicted of any fel-
chapter to encourage employers to evaluaengoloyee or appli-

tt I * based th | : i nﬁy misdemeanor or other offense, has been adjudicated delin-
cant for émployment based upon theé employee s or applicarygant has peen less than honorably discharged, or has been placed
individual qualifications rather than upon a particular class

hich the individual mav belon probation, fined, imprisoned, placed on extended supervision

w 23) | ﬂ: _'Vt' u ‘ t'y q 9- licati ¢ thi behant OEjparoIed pursuant to any law enforcement or military authority.
n the interpretation and application of this subchapter, an “ " P, . : :

otherwise, it is declared to be the public policy of the state to (3m) "Creed” means a system of religious beliefs, including

encourage and foster to the fullest extent practicable the emplﬂfﬁga\l,vﬂrh%hécgrgﬁ gtegso??rglétmrggnh;ligﬁgﬁgg %I et\r/]vit are sincerely

ment of all properly qualified individuals regardless of age, race, N a

creed, color, disability, marital status, sex, national origin, ances-(4) “Department” means the department of workforce devel-

try, sexual orientation, arrest record, conviction record, militaRPment.

service, or use or nonuse of lawful products off the employer’s (5) “Employee” does not include any individual employed by

premises during nonworking hours. Nothing in this subsectiis or her parents, spouse or child.

requires an affirmative action program to correct an imbalance in(6) (a) “Employer” means the state and each agency of the

the work force. This subchapter shall be liberally construed fetateand, except as provided in par. (b), any other person engaging

the accomplishment of this purpose. in any activity, enterprise or business employing at least one indi-
(4) The practice of requiring employees or prospectivadual. In this sbsection, “agency” means an office, department,

employees teubmit to a test administered by means of a lie detdodependent agency, authority, institution, association, society or

tor, as defined in s. 111.37 (1) (b), is unfair, the practice of requesther body in state government created or authorizeddehted

ing employees and prospective employees to submit to such algsthe constitution or any law, including the legislature and the

without providingsafeguards for the test subjects is unfair, and teurts.

use of improper tests and testing procedures causes injury to theh) “Employer” does not include a social club or fraternal soci-

employees and prospective employees. ety under ch. 188 with respect to a particular job for which the club
(5) The legislature finds that the prohibition of discriminatiorr society seeks to employ or employs a member, if the particular

on the basis of creed under s. 111.337 is a matter of statewide guimis advertised only within the membership.
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(7) “Employment agency” means any person, including thigiminatory practice against the claimant based on handicap. Chicago, Milwaukee,
state. who regularly undertakes to procure employees or Oppoﬁrtéf’aul & Pacific Railroad Co. v. DILHR, 62 Wis. 2d 392, 215 N.W.2d 443 (1974).
! ingling out disabilities associated with pregnancy for less favorable treatment in

nities for employment for any other person. a benefit plan designed to relieve the economic burden of physical incapacity consti-

(7m) “Genetic testing” means a test of a person’s genes, g ed discrimination on the basis of sex, as pregnancy is undisputedly sex—linked.
P ) : Ray—O-\ac v. DILHR, 70 Wis. 2d 919, 236 N.W.2d 209 (1975).
_prOdUF:tS or .Chromosomes’ fof abnorma“tl.es or defmenpl "Creed,” as used in sub. (5) (a) [now sub. (3m)], means a system of religious
including carrier status, that are linked to physical or mental disQjaiiefs, not political beliefs. Augustine v. Anti-Defamation League of B'nai B'rith,
ers onmpairments, or that inaicate a susceptibility to 1liness, aigs Wis. 7, 249 N.W.2d 547 (1977).

d p ts, or that indicat ptibility to ill ,d is. 2d 207, 249 2d 9

ease, impairment or other disorders, whether physical or mental¥isconsin |E|1W f0rbiddi?gtp&egn%mytﬁenﬁﬁgs diSIC[ierl)inatFieor; vtvas nzt ?reempl;ed

or that demonstrate genetic or chromosomal damage due to eﬁ@ﬁ” an employer negotiated, uncer the National Labor Relations Act, a wellare

efit plan, under the Employee Retirement Income Security Act. Goodyear Tire
ronmental factors. & Rubber Co. v. DILHR, 87 Wis. 2d 56, 273 N.W.2d 786 (Ct. App. 1978).
(8) “Individual with a disability” means an individual who: TheFair Employment Act (WFEA), subch. Il of ch. 111, was not preempted by fed-
. . . . . erallegislation. Sub. (5) (f), which excepts persons who are physically unable to per-
(a) Has a physical or mental impairment which makes achiew@m a job from protection, includes a “future hazards” exception for employees who

ment unusually difficult or limits the capacity to work; because of their physical condition will be a hazard to themselves or others. Chicago
. . : & North Western Railroad LIRC, 91 Wis. 2d 462, 283 N.W.2d 603 (Ct. App. 1979).
(b) Has a record of such an impairment; or The inclusion of pregnancy-related benefits within a disability benefit plan does
(c) Is perceived as having such an impairment. not violate the federal Equal Pay Act. Kimberly—Clark Corp. v. LIRC, 95 Wis. 2d
. o= e _ 558, 291 N.W.2d 584 (Ct. App. 1980).
(9) “Labor organization” means: An individual may be found to be handicapped under WFEA although no actual

(a) Any oganization agency or employee representation corfipairment ifound. Itis sufficient to find that the employer perceived that the indi-
: . . . - s~ Midual is handicapped; discrimination may be found when the perceived handicap is
mittee, group, association or plan in which employees participgl€soie basis of a hiring decision. La Crosse Police Commission v. LIRC, 139 Wis.

and which exists for the purpose, in whole or in part, of dealing 740, 407 N.w.2d 510 (1987).
with employers concerning grievances, labor disputes, wagesS;ommon-laworts recognized before the adoption of WFEA, if properly pled, are

it ngi-barred by the act although the complained of act may fit a definition of discrimina-
rates of pay, hours or other terms or conditions of employment‘toe? behavior under WFEA. A battery claim was not precluded by WFEA, although

(b) Any conference, general committee, joint or system boahd sub. (13) definition of “sexual harassment” is broad enough to include battery,
or joint council which is subordinate to a national or internationgl‘e” the tort was pled as an unlawful touching, not a discriminatory act. Becker v.

. S utomatic Garage Door Co. 156 Wis. 2d 409, 456 N.W.2d 888 (Ct. App. 1990).
committee, group, association or plan under par. (a) The standard to determine whether a person is an “employee” under Title VII of

(10) “License”means the whole or any part of any permit, cethe Civil Rights Act is applicable to WFEA cases. A determination of “employee”

7 ; ; i iStatus in a Title VII action precludes redetermination in a WFEA action. Moore v.
tificate, approval, registration, charter or similar form of permi IRC, 175 Wis. 2d 561, 499 N.W.2d 288 (Ct. App. 1993).

sion required by a state or local unit of government for the undergarringspouses who are both public employees from each electing family medical

taking, practice or continuation of any occupation or professiornverage ixcepted from the prohibition against discrimination based on marital sta-
“ . ” o tus under ch. 111. Motola v. LIRC, 219 Wis. 2d 588, 580 N.W.2d 297 (1998),
(11) “Licensing agency” means any board, commisiom-  g7-oggs.

mittee, department, examining board, affiliated Cl’eder‘ltia“ngUnwelcome physical contact of a sexual nature and unwelcome verbal conduct or

1 iudici i i ithysical conduct of a sexual nature may constitute sexual harassment, even when
board or officer, except a judicial officer, in the state or any ci ey donot create a hostile work environment. Jim Walter Color Separations v. LIRC,

village, town, county or local government authorized to granbg wis. 2d 334, 595 N.W.2d 68 (Ct. App. 1999), 98-2360.

deny, renew, revoke, suspend, annul, withdraw or amend any person claiming a disability under sub. (8) must demonstrate an actual or per-

license. celvedimpairment that makes, or is perceived as making, achievement unusually dif-

" . . . . ficult or limits the capacity to work. An impairment is a real or perceived lessening

(12) “Marital status” means the status of being marriedy deterioration or damage to a normal bodily function or bodily condition, or the

single, divorced, separated or widowed. absence o$uch bodily function or condition. “Achievement” is not as to a particular

P - . . élob, but as to a substantial limitation on life’s normal functions or a major life activity.

(12g) "Military service” means service in the U.S. armedLimits the capacity to work” refers to the specific job at issue. Hutchinsdribl-

forces, the state defense force, the national guard of any stat@gpinc. v. LIRC, 2004 WI 90, 273 Wis. 2d 394, 682 N.W.2d 343, 02-3328.

LIRC properly interpreted sub. (8) to require a claimant to demonstrate a perma-
any other reserve component of the U.S. armed forces. nent impairment. To demonstrate that a disability exists, the complainant must pres-

(12m) “Religious association” means an organizatiorgnt competent evidence of a medical diagnosis regarding the alleged impairment. An

i i loyer’s decision to grant requests for light-duty work, rather than terminating
whether or not organlzed under ch. 187, which operates undgﬁ%oymenmr refusing to perform regular job duties, is not proof of a perceived dis-

creed. ability under sub. (8) (c). Erickson v. Labor and Industry Review Commission, 2005

C ” | App 208, 287 Wis. 2d 204, 704 N.W.2d 398, 04-3237.
(13) *Sexual harassment” means unwelcome SeXu\glchicago, Milwaukee, St. Paul & Pacific Railroad Co. v. DILHR Wis. 2d 392,

advances, unwelcome requests for sexual favors, Unwelcoéat%not hold that a diagnosis of asthma alone establishes a disability. Doepke-Kline
physical contact of a sexual nature or unwelcome verbal or physi-abor and Industry Review Commission, 2005 WI App 209, 287 Wis. 2d 337, 704
cal conduct of a sexual nature. “Sexual harassment” includes ddt2d 605, 05-0106.

; icensing agency may request information from an applicant regarding convic-
duct directed by a person at another person of the same or oppg, Ecordsgunger o (%’) (hq) Ihow sub. (3)]. 67 Atty. G oy g

gender._ “Unwelco_me ve_rb_al or phySICB_.l conduct of a sexua xpanding Employer Liability for Sexual Harassment Under the Wisconsin Fair
nature” includesut is not limited to the deliberate, repeated malemployment ActJim Walter Color Separations v. Labor & Industry Review Com-
ing of unsolicited gestures or comments of a sexual nature; Bigsion. Edgar. 2000 WLR 885.

deliberate, repeated display of offensive sexually graphic materi- " o .

als which is not necessary for business purposes; or deliberate ¥£k321 Prohibited bases of discrimination. Subject to

bal or physical conduct of a sexual nature, whether or not repeaéd,111.33 to 111.36, no employer, labor organization, employ-
that is sufficiently severe to interfere substantially with afientagency, licensing agency, or othespemmay engage in any

employee’svork performance or to create an intimidating, hostildct of employment discrimination as specified in s. 111.322
or offensive work environment. against any individual on the basis of age, race, creed, color, dis-

(13m) “Sexual orientation” means having a preference fd':}bility, marital status, sex, national origin, ancestry, arrest record,

heterosexuality, homosexuality or bisexuality, having a history gpnviction record, military service, or use or nonuse of lawful
such a preference or being identified with such a preference. Products off the employer’s premises during nonworking hours.

« . i - . History: 1981 c. 334; 1987 a. 63; 1991 a. 310; 1997 a. 112; 2007 a. 159.
(13r) “Unfair genetic testing” means any test or testing proce-NoTE: See 111.36 for definition of sex discrimination.

dure that violates s. 111.372. Thedenial of a homosexual employee’s request for family coverage for herself and

« ; R ; er companion did not violate equal protection or the s. 111.321 prohibition of dis-

(14) .Unfa.lr honesw testlng means any testor teStlng proc rimination on the basis of marital status, sexual orientation, or gender. Phillips v.

dure which violates s. 111.37. Wisconsin Personnel Commission, 167 Wis. 2d 205, 482 N.W.2d 121 (Ct. App.
History: 1975 c. 31, 94, 275, 421; 1977 c. 29, 125, 196, 286; 1979 c. 319, 35992).

1981 c. 96 s. 67; 1981 c. 112, 334, 391; 1983 a. 36; 1987 a. 149; 1991 a. 117; 1983pargaining agreement requiring married employees with spouses covered by
a. 107, 427; 1995 a. 27 s. 9130 (4); 1997 a. 3, 112, 283; 2007 a. 159. comparable employer—provided health insurance to elect coverage under one policy
The summary discharge, after 2 weeks of satisfactory employment, of a perspthe other violated this section. Braatz v. LIRC, 174 Wis. 2d 286, 496 N.W.2d 597

with a history of asthma violated the fair employment act in that it constituted a di$993).
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The exclusive remedy provision in1€2.03 (2) does not bar a complainant whosg1 03.13, 103.28, 103.32, 103.455, 103.50, 104.12, 109.03, 109.07,
claim iscovered by the workers compensation act from pursuing an employment (2%)9_075 or 146.997 or ss. 101.58 to 101.599 or 103.64 to 103.82.

crimination claim under the fair employment act, subch. Il, ch.111. Byersv. LIR

208 Wis. 2d 388, 561 N.W.2d 678 (1997), 95-2490. (c) The individual files a complaint or attempts to enforce a
A prima faciecase of discrimination triggers a burden of production against #ight under s. 66.0903, 103.49 or 229.8275 or testifies or assists

employer, but unless the employer remains silent in the face pfithe faciecase,

the complainant continues to bear the burden of proof on the ultimate issue of discHhany action or proceeding under s. 66.0903, 103.49 or 229.8275.
ination. Currie v. DILHR, 210 Wis. 2d 380, 565 N.W.2d 253 (Ct. App. 1997), (d) The individual's employer believes that the individual

96-1720.

Unwelcome physical contact of a sexual nature and unwelcome verbal condu@Bgaged omay engage in any activity described in pars. () to (c).
physical conduct of a sexual nature may constitute sexual harassment, even whe(g) To discharge or otherwise discriminate against any indi-

they donot create a hostile work environment. Jim Walter Color Separations v. LIRC.

226 Wis. 2d 334, 595 N.W.2d 68 (Ct. App. 1999), 98-2360. vidual because he or she has opposed any discriminatory practice
It was reasonable for LIRC to interpret the prohibition against marital status disnder this subchapter or because he or she has made a complaint,
crimination as protecting the status of being married in general rather than the s\tféﬁiﬁed or assisted in any proceeding under this subchapter

IS i

of being married to a particular person. Bammert v. LIRC, 2000 WI App 28, 232

2d 365, 606 N.W.2d 620, 99-1271. ‘History: 1981 c. 334; 1989 a. 228, 359; 1997 a. 237; 1999 a. 150 s. 672; 1999 a.
The department of workforce development has statutory authority to receive akd. 3!-76- . )

investigate direfighter’s employment discrimination claim that is tied directly to the Actions under subs. (1) and (2) do not involve wholly different elements of proof.

chargessustained and disciplinary sanctions imposed by a police and fire commissfb. (1) involves actual discrimination; the violation of sub. (2) is not in adopting a

under s. 62.13 (5), to which claim preclusion is no bar. City of Madison v. DWD, 20d&criminatorypolicy, but rather the publication of it. The remaining elements are the

WI App 199, 257 Wis. 2d 348, 651 N.W.2d 292, 01-1910. samefor both subsections. Sub. (2) is not limited to advertising for employees, it also
Thepolice and fire commission has exclusive statutory authority under s. 62.13gpplies to the printing of policies that affect existing employees. Racine Unified

to review disciplinary actions against firefighters. Any claim that a disciplinary teschool District v. LIRC, 164 Wis. 2d 567, 476 N.W.2d 707 (Ct. App. 1991).

late subch. Il of ch. 111, if it engages in discriminatory conduct that has a sufficien:
nexus with the denial or restriction of some individual’s employment opportuni
A trucking company who leased its trucks and drivers from another company f

mination s discriminatory under ch.111 must be raised before the PFC. DWD mayn unlawful practice occurs when an impermissible motivating factor enters into

not take jurisdiction over a ch. 111 complaint arising out of a decision of a PFCai® employment decision, but if the employer can demonstrate that it would have taken

terminate a firefighterCity of Madison v. DWD, 2003 WI 76, 262 Wis. 2d 652, 664the same action in the absence of the impermissible factor, the complainant may not

N.W.2d 584, 01-1910. o o be awarded monetary damages or reinstatement. Hoell v. LIRC, 186 Wis. 2d 603, 522
A person other than an employer, labor organization, or licensing agency can Wox.2d 234 (Ct. App. 1994).

The state is prevented from enforcing discrimination laws against religious associ-

ra’%‘i}gns when the employment at issue serves a ministerial or ecclesiastical function.

. ) : ! ) ile it must be given considerable weight, a religious association’s designation of
hiredthe drivers and had the power to reject drivers approved by the leasing compan¥,ision as ministerial or ecclesiastical does not control its sfatesvLIRC, 196
was an "other person” subject to this section. Szleszinski v. Labor & Industry ReVIGWL. "> 273 538 N W.2d 588 (Ct. App. 1995), 93-3042. '

Commission, 2005 WI App 229, 287 Wis. 2d 775, 706 N.W.2d 345, 04-303

04-3033. c

allow them to suspend, deny, or revoke the license of a person who has a commufii
ble disease. Licensing boards do have authority on a case—by—case basis to su

273 (1987).

sin Fair Employment Act. Hansch. 89 MLR 821 (2005).

Plans. Mason. 2005 WLR 913.

Demands. Finerty. Wis. Law. Nov. 2007.

Affirmed on other grounds. 2007 WI 106, 304 Wis. 2d 258, 736 N.W.2d 1111,'T.he. exclusive remedy provision in12.03 (2) does not bar a complainant whose
Claim iscovered by the workers compensation act from pursuing an employment dis-

Licensing boards do not have authority to enact general regulations that Wﬂ%ﬂ%ﬁé@g'gg},”leer,\tﬂi,f% g%’ﬁgg%‘t ggt_ Zszlljg(():h Il, of ch. 111. Byersv. LIRC,
S|

rima faciecase of discrimination triggers a burden of production against an

deny, or revoke the license of a person who poses a direct threat to the healt Oyer, but unless the employer remains silent in the face pfitha faciecase,

safety ofother persons or who is unable to perform duties of the licensed activity. ¢ complainant continues to bear the burden of proof on the ultimate issue of discrim-
Atty, Gen. 223, P Y- ihation. Currie v. DILHR, 210 Wis. 2d 380, 565 N.W.2d 253 (Ct. App. 1997),

A person suffering from a contagious disease may be handicapped under the%gﬂﬂzo'

v ; “prima facie case for a violation of this section requires that the complainant: 1)
eral Rehabilitation Act of 1973. School Board of Nassau County v. Arline, 480 U3, (2 S 0 ” o protected class; 2) was discharged; 3) was qualified for the posi-

; ; ; ; ) .dion; and 4) was either replaced by someone not in the protected class or that others
crimr?a\?ilcl)%dgrrp trc])(fetggs\{\él%?oggrl]r:/iﬁggnEgepclgyr/dnS]énﬁﬁjczt.sg_)a&EEEYn;glgc%%?.t I:)Iénot in the protected class were treated more favorably. Knight v. LIRC, 220 Wis. 2d

I ne | ( tion Records. Hruz. 85N ; 137, 582 N.W.2d 448 (Ct. App. 1998), 97—1606.

Some“Hardship™: Defending a Disability Discrimination Suit Under thestdn- In applying the “ministerial exception,” adoptediocz the “primary duties” test

A o ) . _is a useful guide to determine whether a position is ministerial. As a general rule, if
Expanding Employer Liability for Sexual Harassment Under the Wisconsin Faffe employee’s primary duties consist of teaching, spreading the faith, church gover-
Employment ActJim Walter Color Separations v. Labor & Industry Review Compance supervision of a religious order, or supervision or participation in religious rit-
mission. Edgar. 2000 WLR 885. ual and worship, the employee should be considered ministerial. However, it is not

Expandinghe Notion of "Equal Coverage”: The Wisconsin Fair Employment Achp, exclusive test. Coulee Catholic Schools v. Labor & Industry Review Commission,
Requires Contraceptive Coverage for All Employer-Sponsored Prescription Dighg ) App 68, Wis. 2d N.W.2d . 07-0496.

> - Theministerial exception adopted Joczoverrides enforcement of discrimination
Race, Crime, and Getting a Job. Pager. 2005 WLR 617. . claims only when the position is quintessentially religious, as such a position presents
Family Responsibility Discrimination: =~ Making Room at Work for Familyihe prospect of making an inroad on religious liberty that is too substantial to be per-
missible. A general exemption for teachers in religious schools would be more
expansive than warranted when considered in light of the magnitude of the state’s

111.322 Discriminatory actions prohibited. Subject to interest in the enforcement of antidiscrimination laws. Coulee Catholic Schools v.
ss. 111.33 to 111.36, it is an act of employment discrimination s "y pmes €W Commission, 2008 Wi App 68, __ Wis. 2d__,
do any of the following: ) S'c:)me‘l‘;-l_ar'cliship”: DAefen(:_iing a Eisggil:\t/lyl_gissczrgniggggn Suit Under thiswen-

H H H i Wi in Fair Employment Act. anscn. .
(1) To refu-se to hire, employ, admit or license an.y In.dIVIdua?’ Discrimingtign in advertising. Abramson, WBB(MacmL 1985.
to barlor termm{it.e from emplolymgny or labor .organlza.tlor) MEMEmployer Liability for Employment References. Mac Kelly. Wis. Law. May,
bership any individual, or to discriminate against any individuabos.
in promotion, compensation or in terms, conditions or privileges
of employment or labor organization membership because of diy.325 Unlawful to discriminate. It is unlawful for any
basis enumerated in s. 111.321. employer, labor organization, licensing agency or person to dis-
(2) To print or circulate or cause to be printed or circulated agjiminate against any employee or any applicant for employment
statement, advertisement or publication, or to use any formajflicensing.
application for employment or to make any inquiry in connection
with prospective employment, which implies or expresses ahjl.33 Age; exceptions and special cases. (1) The pro-
limitation, specification or discrimination with respect to an indihibition against employment discrimination on the basis of age
vidual or any intent to make such limitation, specification or digpplies only to discrimination against an individual who is age 40
crimination because of any basis enumerated in s. 111.321. Or over.
(2m) To discharge or otherwise discriminate against any indi- (2) Notwithstanding sub. (1) and s. 111.322, it is not employ-
vidual because of any of the following: ment discrimination because of age to do any of the following:
(a) The individual files a complaint or attempts to enforce any (a) To terminate the employment of any employee physically
right under s. 103.02, 103.10, 103.13, 103.28, 103.32, 103.466ptherwise unable to perform his or her duties.
103.50, 104.12, 10903, 109.07, 109.075 or 146.997 or ss. 101.5&3) To imp|ement the provisions of any retirement p|an or sys-
to 101.599 or 103.64 to 103.82. tem of any employer if the retirement plan or system is not a sub-
(b) The individual testifies or assists in any action or procee@sfuge to evade the purposes of this subchapter. No plan or sys-
ing held under or to enforce any right under s. 103.02, 103.1&n may excuse the failure to hire, or require or permit the
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involuntary retirement of, any individual under sub. (1) because (cm) Notwithstanding s. 111.322, it is not employment dis-
of that individual’'s age. crimination because of conviction record to refuse to employ as

(d) To apply varying insurance coverage according to &n installer of burglar alarms a person who has been convicted of
employee’s age. a felony and has not been pardoned.

(e) To exercise an age distinction with respect to hiring an indi- (cs) Notwithstanding s. 111.322, it is not employment discrim-
vidual to a position in which the knowledge and experience to if@tion because of conviction record to revoke, suspend or refuse
gained is required for future advancement to a managerialterenew a license or permit under ch. 125 if the person holding
executive position. or applying for the_llcense or permit has been convicted of one or

(f) To exercise an age distinction with respect to employméhre of the following:
in which the employee is exposed to physical danger or hazard, 1. Manufacturing, distributing or delivering a controlled sub-
including, without limitation because of enumeration, certaisfance or controlled substance analog under s. 961.41 (1).

employment in law enforcement or fire fighting. 2. Possessing, with intent to manufacture, distribute or
(g) To exercise an age distinction under s. 343.12 (2) (a) atliver, a controlled substance or controlled substance analog
(3). under s. 961.41 (1m).
History: 1981 c. 334; 1983 a. 391, 538. 3. Possessing, with intent to manufacture, distribute or

. Sub.(2) (f) exempts the hiring of fire fighters from being the subject of age discrigie|iver, or manufacturing, distributing or delivering a controlled
ination suits. A fire department need not show that it openly and consistently discrim-, ’ !

inated orthe basis of age to be exempt under sub. (2) (f). Johnson v. LIRC, 200 Vﬁb‘.bsmnce or Cor_‘trQHEd substance analog under a federal law that
2d 715, 547 N.w.2d 783 (Ct. App. 1996), 95-2346. is substantially similar to s. 961.41 (1) or (1m).

An employee is physically unable to perform a job under sub. (2) if that employee ; ; i iatri
is performing the job with a physical accommodation. Harrison v. LIRC, 211 Wi 4. Possessing, with intent to manufacture, distribute or

2d 681, 565 N.W.2d 572 (Ct. App. 1997), 96-1795. a'eliver, or manufacturing, distributing or delivering a controlled
A city charged under the federal Age Discrimination in Employment Act had tigtibstance or controlled substance analog undéathef another

burden ofestablishing that a mandatory retirement age of 55 for law enforcement i i imi
sonnel was a bona fide occupational qualification. Equal Employment Opportu%te that is substantially similar to s. 961.41 (1) or (1m).

Commission v. City of Janesville, 630 F.2d 1254 (1980). 5. Possessing any of the materials listed in s. 961.65 with
The federal Employment Retirement Income Security Act preempts sub. (2) (bliigent to manufacture methamphetamine under that section or

g‘isi;x(}ﬁ“;_tgf‘g,;‘sf’gygsg_f’seu"gg_'Ofgfok’(ig%fg,_p'a”S covered by it. Waukesha E”%?j.er a federal law or a law of another state that is substantially
similar to s. 961.65.
111.335 Arrest or conviction record; exceptions and (cv) Notwithstanding s. 111.322, it is not employment discrim-

special cases. (1) (a) Employment discrimination because ofnation because of conviction recordéfuse to employ in a posi-
arrest record includes, but is not limited to, requesting an appibn in the classified service or in a position described238.08
cant, employee, member, licensee or any other individual, on(@h (k) a person who has been convicted under 50 USC, Appendix,
application form or otherwise, to supply information regardingection 462 for refusing to register with the selective service sys-
any arrest record of the individual except a record of a pendign and who has not been pardoned.

charge, except that it is not employment discrimination to requestistory: 1981 c. 334; 1991 a. 216; 1993 a. 98; 1995 a. 448, 461; 1997 a. 112; 2001
such information when employment depends on the bondabifiyt6; 2003 a. 33; 2005 a. 14. ,
of the nividual nder a standar il bond o hen an equiva e AL 08 Bl B Ao e o0 o ot
lentbond is required by state or federal law, administrative regukas N.w.2d 89 (1981).

tion or established business practice of the employer and the indi-conviction for armed robbery in and of itself constituted circumstances substan-

; tially related to a school bus driver’s licensure. Gibson v. Transportation Commis-
vidual may not be bondable due to an arrest record. sion, 106 Wis. 2d 22, 315 N.W.2d 346 (1982).

(b) Notwithstanding s. 111.322, it is not employment discrimi- an employer’s inquiry is limited to general facts in determining whether the “cir-
nation because of arrest record to refuse to employ or licensecugistances dhe of%nse“ rﬁlatehto the job. Itis not Lhe ?etails of the clriminal aCtivit%l
; ; e t are important, but rather the circumstances that foster criminal activity, such as
to S_USpend from e_mp'oym_e”t or Ilcenslng, ar_‘y individual Whog?aportunity for criminal behavior, reaction to responsibility, and character traits of
subject to a pending criminal charge if the circumstances of theperson. County of Milwaukee v. LIRC, 139 Wis. 2d 805, 407.24\808 (1987).
i i i ere is no requirement that an employer take affirmative steps to accommodate
-Chbargel- SUbSt%ntla:-ly-trelate to the circumstances of the partlc% ividuals convicted of felonieKnight v. LIRC, 220 Wis. 2d 137, 582 N.2d 448
Job or licensed activity. (Ct. App. 1998), 97-1606.
(c) Notwithstanding s. 111.322, it is not employment discrimi- Whenevaluating an individual for the position of resenicef, asheriff's depart-
nationbecause of conviction record to refuse to emp|0y or licenggent may consider information in its possession concerning the individual's juvenile
. . . Lo (aedord,subject to prohibitions against arrest record and conviction record discrimina-
or to bar or terminate from employment or licensing, any indiviéon contained in the WFEA. 79 Atty. Gen. 89.

ual who: Race, Crime, and Getting a Job. Pager. 2005 WLR 617.

: ; iscrimination in employment on the basis of arrest or conviction record. Muka-
1. Has been convicted of any felony, misdemeanor or other ™\ cs Sept. 1983,

offense the circumstances of which substantially relate to the cir-
cumstances of the particular job or licensed activity; or 111.337 Creed; exceptions and special cases.

2. Is not bondable under a standard fidelity bond or an equiyd} Employment discrimination because of creed includes, but is
lent bond where such bondability is required by state or fedenait limited to, refusing to reasonably accommodate an employ-
law, administrative regulation or established business practiceeefs or prospective employee’s religious observance or practice
the employer. unless the employer can demonstrate that the accommodation

(cg) 1. Notwithstanding s. 111.322, it is not employment dig/ould pose an undue hardship on the employer’s program, enter-
crimination because of conviction record to deny or refuse fise or business.
renew dicense or permit under s. 440.26 to a person who has beer§2) Notwithstanding s. 1L.322, it is not employment discrim-
convicted of a felony and has not been pardoned for that felomation because of creed:

2. Notwithstanding s. 111.322, it is not employment discrimi- (a) For a religious association not organized for private profit
nation because of conviction record to revoke a license or permitan organization or corporation which is primarily owned or
under s. 440.26 (6) (b) if the person holding the license or perwintrolled by such a religious association to give preference to an
has been convicted of a felony and has not been pardoned for aipalicant or employee who is a member of the same or a similar
felony. religious denomination.

3. Notwithstanding s. 111.322, it is not employment discrimi- (am) For a religious association not organized for private profit
nation because of conviction record to refuse to employ a pergsran organization or corporation which is primarily owned or
in a business licensed under s. 440.26 or as an employee speaifiatiolled by such a religious association to give preference to an
in s. 440.26 (5) (b) if the person has been convicted of a felony amglicant or employee who adheres to the religious association’s
has not been pardoned for that felony. creed, if the job description demonstrates that the position is
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clearly related to the religious teachings and beliefs of thefo avail itself of the defense under sub. (2) that an ostensibly safety—based employ-

religious association ment restriction is job—related, an employer bears the burden of proving to a reason-
' able probability that the restriction is necessary to prevent harm to the employee or

(b) For afraternal as defined in s. 614.01 (1) (a) to give prefetkers. Racine Unified School District v. LIRC, 164 Wis. 2d 567, 476 N.W.2d 707

: i i H App. 1991).
ence to an employee or appllcant who is a member or is ellglkm?emporary forbearance of work rules while determining whether an employee’s

for membership in the fraternal, with respect to hiring to or promgedical problem is treatable may be a reasonable accommodation under sub. (1) (b).
tion to the position of officer, administrator or salesperson.  The purpose of reasonable accommodation is to enable employees to adequately
. . .. undertake job-related responsibilities. Target Stores v. LIRC, 217 Wis. 2d 1, 576
(3) No county, city, village or town may adopt any PTOVISION| W, 2d 545 (Gt. App. 1098), 97-1253. See also Stoughton Trailers. Inc. v. LIRC.
concerning employment discrimination becausereéd that pro- 2007 Wi 105, 303 Wis. 2d 514, 735 N.W.2d 477, 04-1550.
hibits activity allowed under this section. Whether an employee’s mental iliness caused him to react aaggilpommit the
History: 1981 c. 334 1983 a. 189 s. 329 (25): 1987 a. 149 act of insubordination that led to the termination of his employment was sufficiently
Istory: c ’ > a. S. 32 (_ ); a. 149. - complex and technical that expert testimony was required. Wal-Mart Stores, Inc. v.
~Sub. (2) does not allow religious organizations to engage in prohibited forms 9RC, 2000 Wi App 272, 240 Wis. 2d 209, 621 N.W.2d 633, 99-2632.
discrimination. Sacred Heart School Board v. LIRC, 157 Wis. 2d 638, 460 N.W.2dp complainant must show that he or she is handicapped and that the employer took
430 (C'_f- App. 1990)-_ o . one of the prohibited actions based on that handicap. The employer then has a burden
A union violated Title VII of the federal Civil Rights Act by causing an employesf proving a defense. Sub. (1) (b) does not require an employer fo make a reasonable
to fire an employee because of the employee’s refusal, on religious grounds, toggbmmodation if the accommodation will impose a hardship on the employer, but
uniondues. Nottelson v. Smith Steel Workers D.A.L.U. 19806, 643 F. 2d 445 (198¢ xhe employer is not able to demonstrate that the accommodation would pose a hard-
The supreme court redefines employer’s role in religious accommodation. Soelkdp there is a violation. Crystal Lake Cheese Factory v. LIRC, 2003 WI 106, 264
WBB July 1987. Wis. 2d 200, 664 N.W.2d 651, 02-0815.
A reasonable accommodation is not limited to that which would allow the
; T, ; ; employee to perform adequately all of his or her job duties. A change in job duties
111.34 Dlsab'hty'_ e>_<c<_apt|c_)ns and spema_l Cases may be a reasonable accommodation in a given circumstance. Crystal Lake Cheese
(1) Employment discrimination because of disability includegactory v. LIRC, 2003 Wi 106, 264 Wis. 2d 200, 664 N.W.2d 651, 02-0815.
but is not limited to: An interstate commercial driver need not seek a determination of medical qualifi-
. . . . cationfrom the federal department of transportation (DOT) prior to filing a disability
(@) Contributing a lesser amount to the fringe benefits, |nC|LK?scrimination claim under this chapter. When medical and physical qualifications
ing life or disability insurance coverage, of any employee becawske an interstate driver are material to a claim, and a dispute arises concerning those
of the employee’s disability; or qualifications that cannot be resolved by facial application of DOT regulations, the
g ! dispute should be resolved by the DOT under its dispute resolution procedure. The
(b) Refusing to reasonably accommodate an employee’seaployer must seek a determination of medical and physical qualification from the
prospective employee’s disability unless the employer can deRer if the employer intends to offer a defense that the driver was not qualified for

. . edical reasons. Szleszinski v. Labor & Industry Review Commission, 2007 WI
onstrate that the accommodation would pose a hardship onrlﬂjig304 Wis. 2d 258, 736 N.W.2d 111, 04_3033,)'

employer’s program, enterprise or business. A person suffering from a contagious disease may be handicapped under the fed-
(2) (a) Notwithstanding s. 111.322, it is not employment dig_ral Rehabilitation Act of 1973. School Board of Nassau County v. Arline, 480 U.S.
s LLL.924, 73 (1987).

Cr'mmatlon bec_au_se_ of disability to refus_e to hire, employ, adm'rCrystalLake Cheese Factory v. Labor and Industry Review Commigsieason-

or license any individual, to bar or terminate from employmerasle Turn Under the Wisconsin Fair Employment Act. Haas. 2004 WLR 1535,

membership olicensure any individual, or to discriminate against Hidden handicaps: Protection of alcoholics, drug addicts, and the mentally il
indivi i ; i i it ainst employment discrimination under the rehabilitation act of 1973 and the Wis-

any individual in promotion, compensation or in terms, condltlojgnsin fair employment act. 1983 WLR 725.

or pnvileg_e_s of (,empl_o_yment if the d'sab'“ty IS reasone_lbly relate Disability Law in Wisconsin Workplaces. Vergeront & Cochrane. Wis. Law. Oct.

to the individual’s ability to adequately undertake the job-relatedoa.

responsibilities of that individual's employment, membership orADA and WEFA: Difering Disability Protections. Backer & Mishlove. Wis. Law.

licensure. Oct. 2004.

(b) In evaluating whether an individual with a disability caq 1 345 \arital status; exceptions and special cases.

adequately undertake the job-related responsibilities of a partigps=, . ; o T
A ’ - - twithstanding s. 111.322, it is not employment discrimination
lar job, membership or licensed activity, the present and fut cause of marital status to prohibit an individual from directly

safety of the individual, of the individual’s coworkers and, i e : - . :
applicable, of the general public may be considered. Howe lt’ﬁi;‘f’f'?&f; b3&334|1ng directly supervised by his or her spouse.

this evaluation shall be made on an individual ca_se—by—cas_e basﬁwork rule intended to limit extramarital affairs among coemployees was not dis-
and may not be made by a _general_ rule_ Wh[C_h pl’OthItS thienination because of marital status. Federated Rural Electric Insurance v. Kessler,
employment olicensure of individuals with disabilities in generaft31 Wis. 2d 189, 388 N.W.2d 553 (1986).

or a particular class of individuals with disabilities.

(c) If the employment, membership or licensure involves &

special duty of care for the safety of the general public, includi c A\
but not limited to employment with a common carrier, this spec t employment discrimination because of use of a lawful product

duty of care may be considered in evaluating whether tR& the eémployer's premises during nonworking hours for a non-
employee or applicant can adequately undertake the job—relaREgfit corporation that, as one of its primary purposes or objec-
responsibilities of a particular job, membership or licensed acthX€S, discourages the general public from using a lawful product
ity. However, this evaluation shall be made on an individual cas@-efuse to hire or employ an individual, to suspend or terminate
by—case basis and may not be made by a general rule which p#6-€mployment of an individual, or to discriminate against an
hibits the employment or licensure of individuals with disabilitie§dividual in promotion, in compensation or in terms, conditions
in general or a particular class of individuals with disabilities. OF Privileges of employment, because that individual uses off the
History: 1981 c. 334; 1997 a. 112. employer’s premises during nonworking hours a lawful product

The utilization of federal regulations as a hiring standard, although not applicait@it the nonprofit corporation discourages the general guitic
to the employing taxi company, demonstrated a rational relationship to the saigging.
obligations imposed on the employer, and its use was not the result of an arbitrary . . . L.
belief lacking in objective reason or rationale. Boynton Cab Co. v. DILHR, 96 Wis. (b) Notwithstanding s. 111.322, it is not employment discrimi-
2d 396, 291 N.W.2d 850 (1980). nation because of nonuse of a lawful product off the employer’s

An employee handicapped by alcoholism was properly discharged unde32 11 ; H H ; i
(5) (f), 1973 Stats., (a predecessor to this section) for inability to efficiently perfol emises during nonworking hours for a nonprofit corporation

job duties. Squires v. LIRC, 97 Wis. 2d 648, 294 N.W.2d 48 (Ct. App. 1980). that, as one of its primary purposes or objectives, encourages the
Smallstature is not a handicap. American Motors Corp. v. LIRC, 114 Wis. 2d 2?eneral public to use a lawful product to refuse to hire or employ

1.35 Use or nonuse of lawful products; exceptions
d special cases. (1) (a) Notwithstanding s. 111.322, it is

332h’;‘/gﬁ-azldsgﬁ;(r:é-s‘f,\grps-clr?fj)g:g;”; :rla?o‘gz-s f:bzgﬁégi?u;\‘é:"ézgézfz((lg)g(“ n individual, to suspend or terminate the employment of an indi-

not exempt from the requirements of sub. (2) (b). Bothum v. Depértmeht of Tragkéﬂaalv or t(_) d|scr|_m'nate agamSt_ E_in 'nd'\”dl‘!a_l In promotion, In

portation, 134 Wis. 2d 378, 396 N.W.2d 785 (Ct. App. 1986). compensation or in terms, conditions or privileges of employ-
Theduty to reasonably accommodate under sub. (1) (b) is to be broadly interpreigdnt, because that individual does not use off the employer’s

and may involve the transfer of an individual from one job to another. What is reasgnz, i ; ; _
able will depend on the facts of the case. McMullen v. LIRC, 148 Wis. 2d 270, Z@Eemlses during nonworking hours a lawful product that the non

N.W.2d 270 (Ct. App. 1986). profit corporation encourages the general public to use.
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(2) Notwithstanding s. 11L.322, it is not employment discrim- tobacco and the employment is as a fire fighter covered under s.
ination because of use or nonuse of a lawful product off t881.45 or 891.455.
employer’s premises during nonworking hours for an employerHistory: 1991 a. 310; 1995 a. 352; 1997 a. 173; 1999 a. 9.
labor organization, employmeagiency, licensing agency or other
person to refuse to hire, employ, admit, or license an individual1.355 Military service; exceptions and special
to bar, suspend or terminate an individual from employmeggses. (1) Employment discrimination because of military ser-
membership or licensure, or to discriminate against an individwite includes an employer, labor organization, licensing agency,
in promotion, in compensation or in terms, conditions or privemployment agency, or other person refusing to hire, employ,
leges of employment or labor organization membership if tlaeimit, or license an individual, barring or terminating an individ-
individual’s use or nonuse of a lawful product off the employerigal from employment, membership, or licensure, or discriminat-
premises during nonworking hours does any of the following: ing against an individual in promotion, in compensation, or in the
(a) Impairs the individual’s ability to undertake adequately tHgrms, conditions, or privileges of employment because the indi-

job-related responsibilities of that individual's employmentidual is or applies to be a member of the U.S. armed forces, the
membership or licensure. state defense force, the national guard of any state, or any reserve

(b) Creates a conflict of interest, or the appearance of a configfiPonent othe U.S. armed forces or because the individual per-
of interest, with the job-related responsibilities of that individdO'™ms, has performed, applies to perform, or has an obligation to
al's employment, membership or licensure. perform military service. N o

(c) Conflicts with a bona fide occupational qualification that (2) Notwithstanding s. 322, it is not employment discrim-
is reasonably related to the job-related responsibilities of tHagtion because of military service for an employer, licensing
individual’s employment, membership or licensure. agency, employment agency, or other person to refuse to hire,

(d) Constitutes a violation of s. 254.92 (2). employ, or license an individual or to bar or terminate an individ-

. ) ual from employment or licensure because the individual has been
_ (e) Conflicts with any federal or state statute, rule or regulgischarged from military service under a bad conduct, dishonor-
tion. ) . . _able, or other than honorable discharge, or under an entry—level

(3) (a) Notwithstanding s. 111.322, it is not employment diseparation, and the circumstances of the discharge or separation

crimination because of use of a lawful product off the employeisgibstantially relate to the circumstances of the particular job or
premises during nonworking hours for an employer, labor orggensed activity.

nization, employment agency, licensing agency or other person t@istory: 2007 a. 159.

offer a policy or plan of life, health or disability insurance cover-

age under which the type of coverage or the price of coveragefe1.36 Sex, sexual orientation; exceptions and special

an individual who uses a lawful product off the employer’s prergases. (1) Employment discrimination because of sex includes,
ises during nonworking hours differs from thpe of coverage or put is not limited to, any of the following actions by any employer,
the price of coverage provided for an individual who does not Usgor organization, employmeagency, licensing agency or other
that lawful product, if all of the following conditions apply: person:

1. The difference between the premium rates charged to ana) Discriminating against any individual in promotion, com-
individual who uses that lawful product and the premium ratg&nsatiorpaid for equal or substantially similar work, or in terms,
charged to an individual who does not use that lawful prodygnditions or privileges of employment or licensing on the basis
reflects the cost of providing the coverage to the individual wk sex where sex is not a bona fide occupational qualification.

uses that lawful product. L (b) Engaging in sexual harassment; or implicitly or explicitly
2. The employer, labor organization, employment agenGyaking or permitting acquiescence in or submission to sexual
licensingagency or other person that offers the coverage providggassment a term or condition of employment; or making or per-
each individual who is charged a different premium rate basedfiting acquiescence in, submission to or rejection of sexual
that individual's use of a lawful product off the employer’s premsarassment the basis or any part of the basis for any employment
ises during nonworking hours with a written statement specifyig@cision affecting an employee, other than an employment deci-
the premium rate differential used by the insurance carrier.  gjon that is disciplinary action against an employee for engaging
(b) Notwithstanding s. 111.322, it is not employment discrimin sexual harassment in violation of this paragraph; or permitting
nation because of nonuse of a lawful product off the employeggxual harassment to have the purpose or effect of substantially
premises during nonworking hours for an employer, labor orgaterfering with an employee’s work performance or of creating
nization, employment agency, licensing agency or other persompintimidating, hostile or offensive work environment. Under
offer a policy or plan of life, health or disability insurance covethis paragraph, substantial interference with an employee’s work
age under which the type of coverage or the price of coveragegefformance or creation of an intimidating, hostile or offensive
an individual who does not use a lawful product off the employelifork environment is established when the conduct is such that a
premises during nonworking hoursfeif from the type of cover- reasonable person under the same circumstances as the employee
age or the price of coverage provided for an individual who usgguld consider the conduct sufficiently severe or pervasive to
that lawful product, if all of the following conditions apply:  interfere substantially with the person’s work performance or to
1. The difference between the premium rates charged tocagate an intimidating, hostile or offensive work environment.
rates charged to an individual who uses that lawful prodyg| or physical conduct directed at another individual because of
reflects the cost of providing the coverage to the individual whRat individual's gender, other than the conduct described in par.
does not use that lawful product. (b), and that has the purpose or effect of creating an intimidating,
2. The employer, labor organization, employment agendyostile or afensive work environment or has the purpose fercef
licensingagency or other person that offers the coverage providsissubstantially interfering with that individual’s work perfor-
each individual who is charged a different premium rate basediince. Under this paragraph, substantial interference with an
that individual's nonuse of a lawful product off the employer'smployee’s worlperformance or creation of an intimidating, hos-
premisesduring nonworking hours with a written statement spediile or offensive work environment is established when the con-
fying the premium rate differential used by the insurance carrigluct is such that a reasonable person under the same circum-
(4) Notwithstanding s. 1.322, it is not employment discrim- stances as the employee would consider the conduct sufficiently
ination because of use of a lawful product off the employersgvere or pervasive to interfere substantially with the person’s
premises during nonworking hours to refuse to employ an applierk performance or to create an intimidating, hostile fersfive
cant if the applicant’s use of a lawful product consists of smokimgrk environment.
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(c) Discriminating against any woman on the basis of preg- (2) PROHIBITIONSON LIE DETECTORUSE. Except as provided in
nancychildbirth, maternity leave or related medical conditions bsubs. (5) and (6), no employer may do any of the following:
engaging irany of the actins prohibited under s. 111.322, includ- (a) Directly or indirectly require, request, suggest or cause an

ing, but not limited to, actions concerning fringe benefit progranégnployee oprospective employee to take or submit to a lie detec-
covering illnesses and disability. tor test.

(d) 1. Forany employer, laborgamization, licensing agency  (b) Use, accept, refer to or inquire about the results of a lie
or employment agency or other person to refuse to hire, emplg¥tector test of an employee or prospective employee.
admit or license, or to bar or terminate from employment, mem- (c) Discharge, discipline, discriminate against or deny

bership or licensure any individual, or to discriminate against 8hployment or promotion to, or threaten to take any such action

individual in promotion, compensation or in terms, conditions Against, any of the following:

privileges of employment because of the individual’s sexual ori~ .
1. An employee or prospective employee who refuses,

entation; or declines or fails to take or submit to a lie detector test.

2. For any employer, laborganization, licensing agency or . .
employmentgency or other person to discharge or otherwise dis- 2: AN émployee or prospective employee on the basis of the

criminate against any person because he or she has oppose Paﬁ%gl s of "_’1 lie detecto_r te_St_' . .
discriminatorypractices under this paragraph or because he or shdd)  Discharge, discipline, discriminate against or deny

has made a complaint, testified or assisted in any proceed@igPloyment or promotion to, or threaten to take any such action
under this paragraph. against, an employee or prospective employee for any of the fol-

(2) For the purposes of this subchapter, sex is a bona fide oc!@ﬁf‘—"ng reasons. . ]
pational qualification if all of the members of one sex are physi- 1. The employee or prospective employee has filed a com-
cally incapable of performing the essential duties required byP&int or instituted or caused to be instituted a proceeding under
job, or if the essence of the employer’s business operation wothlt$ section.
be undermined if employees were not hired exclusively from one 2. The employee or prospective employee has testified or is
Sex. about to testify in a proceeding under this section.

(3) For purposes of sexual harassment claims under sub. (1) 3. The employee or prospective employee, on behalf of that
(b), an employer, labor organization, employment agency @mployee, prospective employee or another person, has exercised
licensing agency is presumed liable for an act of sexual hara&sy right under this section.
ment bythat employer, labor ganization, employment agency or  (3) NoTicE oF PROTECTION. The department shall prepare and
licensingagency or by any of its employees or members, if the afistribute anotice setting forth excerpts from, or summaries of, the
occurs while the complaining employee is at his or her placep#rtinent provisions of this section. Each employer that adminis-
employment or is performing duties relatinghts or her employ- ters lie detector tests, or that has lie detector tests administered, to
ment, if the complaining employee informs the employer, lab@ag employees shall post and maintain that notice in conspicuous
organization, employment agency or licensing agency of the gslhces on its premises where notices to employees and applicants
and if the employer, labor organization, employment agency for employment are customarily posted.
licensing agency fails to take appropriate action within a reason-(4) DepaRTMENT'S DUTIES AND POWERS. (a) The department

able time. shall do all of the following:
History: 1981 c. 334 ss. 7m, 22; 1981 c. 391; 1993 a. 427. . .
Federal law may be looked 1o in interpreting sub. (1) (b) and (br). Under federal 1. Promulgate rules that are necessary under this section.

law “hostile environment” sexual harassment is actionable if it is sufficiently severe o Cooperate with regional, local and other agencies and

or pervasive to alter the conditions of employment and create an abusive working '~ . . L .

environment. Kanneneberg v. LIRC, 213 Wis. 2d 373, 571 N.W.2d 165 (Ct. Aggooperate with, and fU_m|Sh technical assistance to, emplqym_ent

19%1), 97-|0224. . s | | ~_agencies other than this state, employers and labor organizations
e exclusion of contraceptives from an employer or college or university spagr 4id i i ; ;

sored benefits program that %therwise provideg p>r,escription grug coverageyvig%@es?‘ld in enfo.rcmg Fhls.sectlon. . . .

Wisconsin law prohibiting sex discrimination in employment and in higher educa- 3. Make investigations and inspections and require the keep-

tion, ss. 111.31 to 111.395, 36.12, and 38.23. OAG 1-04. _ing of records necessary for the administration of this section.
Emotional distress injury due to on-the—job sexual harassment was exclusivel

compensable under s.102.03. Zabkowicz v. West Bend Co., Division of Dart indus-(b) For the purpose of any hearing or investigation under this

tries, Inc. 789 F. 2d 540 (1986). o section, the department may issue subpoenas.
Expandingthe Notion of "Equal Coverage”: The Wisconsin Fair Employment Act . . .
Requires Contraceptive Coverage for All Employer-Sponsored Prescription Drug (5) EXEMPTIONS. (a) Except as provided in sub. (6), this sec-

Plans. Mason. 2005 WLR 913. tion does not prohibit an employer from requesting an employee
Sexual harassment. Gibson, WBB March, 1981. to submit to a polygraph test if all of the following conditions
apply:

111.37 Use of honesty testing devices in employment 1. The test is administered in connection with an ongoing

situati()“ns. @) ?EF'N'T'_ONS' In_this section: investigation involving economic loss or injury to the employer’s
(a) “Employer”, notwithstanding s. 111.32 (6), means any pajysiness, including theft, embezzlement, misappropriation and
son acting directly or indirectly in the interest of an employer {injawful industrial espionage or sabotage.

relation to an employee or prospective employee. “Employer”, ; ;
notwithstanding s. 11132 (6), does not include the federal governs thzé iIC:siirggtlic(%eﬁnh(?gr Zﬁ%ifslt_o the property that is the subject

ment. .
b) “Lie detector” | h d i h voi 3. The employer has a reasonable suspicion that the employee
(b) “Lie detector” means a polygraph, deceptograph, Vo'?%\rs involved in the incident or activity under investigation.

stress analyzer, psychological stress evaluator or other sim 4 Th | ided to th
device, whether mechanical or electrical, that is used, or the 4: The employer executes a statement, provided to the exam-

results of which are used, to render a diagnostic opinion about {}e€ Pefore the test, that sets forth with particularity the specific

honesty or dishonesty of an individual. incident oractivity peing investigated and the basis for testing par-
(c) “Polygraph” means an instrument that fulfills all of the foIEICUIar employees; that is signed by a person, other than a poly-

o ygrap A graph examiner, authorized legally to bind the employer; that is
owing requirements: _ ~retained bythe employer for at least 3 years; and that identifies the

1. Records continuously, visually, permanently and simultgpecific economic loss or injury to the business of the employer,
neously any changes in cardiovascular, respiratory and elecifeticates that the employee had access to the property that is the
dermal patterns as minimum instrumentation standards. subject of the investigation and describes the basis of the employ-

2. Is used, or the results of which are used, to render a diagmes reasonable suspicion that the employee was involved in the
tic opinion about the honesty or dishonesty of an individual. incident or activity under investigation.
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(b) Except as provided in sub. (6), this section does not prohiliiiting whether or not any device other than the polygraph,
an employer from administering polygraph tests, or from havimgcluding any device for recording or monitoring the test, will be
polygraph tests administered, on a prospective employee whajséd; is informed orally and in writing that the employer or the
hired, would perform the employer’s primary business purposesifaminee mawfter so informing the examinee, make a recording
the employer’s primary business purpose is providing securifthe test; is read and signs a written notice informing the exam-
personnel, armored car personnel or personnel engaged initleethat the examinee cannot be required to take the test as a con-
design, installation and maintenance of security alarm systedition of employment, that any statement made during the test
and if the employer protects any of the following: may constitute additional supporting evidence for the purposes of

1. Facilities, materials or operations that have a significaft adverse employment action under par. (a), of the limitations on
impact on the public health, safety or welfare of this state or t#¥ use of a polygraph test under this subsection, of the legal rights
nationalsecurity of the United States, including facilities engaged’d remedies available to the examinee under this section and ss.
in the production, transmission or distribution of electric ¢705.065 and 942.06, of the legal rights and remedies available to
nuclear power; public water supply facilities; shipments or stdf€ examinee if the polygraph test is not conducted in accordance

age of radioactive or other toxic waste materials; and public traMdth this section and of the legal rights and remedies of the
portation. employer under this section; is provided an opportunity to review

qﬂquestions to be asked during the test; and is informed of the
right to end the test at any time.

3. The examiner does not ask the examinee any question dur-

2. Currency, negotiable securities, precious commodities
instruments and proprietary information.

(bm) Except as provided in sub. (6), this section does not pro- . b h
hibit a Wisconsin law enforcement agency from administering”?:tg rt'r?i?] testt) tpa:t vtvﬁs tnO: presented in writing for review to the
polygraph test, or from having a polygraph test administered, graminee betore the test. .

a prospective employee. ~ 4. Before any adverse employment action, the employer

(c) Except as provided in sub. (6), this section does not prohIB rviews theexaminee on the basis of the results of the test; pro-

an employer that is authorized to manufacture, distribute or d)' -%sertgg aesx?r]égiﬁ ‘c’)\;r'ttrt]intecsc;p{ﬁz Ongé’oﬂg'g'soknegr dlCJcr)irr]ICh:ﬁIeo?est
pense a controlled substance included in schedule I, 11, III, IV ! q 9

PR d the corresponding charted responses; and offers the examinee
V under ch. 961 from administering a polygraph test, or from hay- - ; . '
: o : : L opportunity to explain any questionable responses or to retake
ing a polygraph test administered, if the test is administered t g e)egminatign or bgth if tr):eqsubsequent resgonses or the reex-
prospective employee who would have direct access to :

manufacture, storage, distribution or sale of the controlled s 1‘355{22042“%;“%/ eq:J:sélrc;ggt;lfrtrﬁ:?ggzes,rtlgﬁ [)e;l;g;g/;hde 'é'(')'r_
stance or to a current employee if the test is administered in ¢ p !

nectionwith an ongoing investigation of criminal or other miscon-oéelds(zzflar'f'ed in the employee’s personnel records under s.
duct that involves, or potentially involves, loss or injury to thé i : )
manufacture, distribution or dispensing of the controlled sub- - The examiner does not conduct and complete more than 5
stance byhat employer and the employee had access to the per@8lygraph tests on any day and does not conduct any polygraph
or property that is the subject of the investigation. test that lasts for less than 90 minutes. _ _
(6) RESTRICTIONSON USEOF EXEMPTIONS. (2) The exemption 6. The test is administered at a reasonable time and location.
undersub. (5) (a) does not apply if an employee is discharged, dis-(d) The exemptions under sub. (5) (&) to (c) do not apply unless
ciplined, denied employment or promotion or otherwise discrinfire individual who conducts the polygraph test satisfies all of the
nated against on the basis of an analysis of a polygraph test clgglawing requirements:
or a refusal to take a polygraph test without additional supporting 1. Maintains at least a $50,000 bond or an equivalent amount
evidence.The evidence required by sub. (5) (a) may serve as adsfiprofessional liability coverage.
tional supporting evidence. 2. Renders no opinion or conclusion about the test unless it
(b) The exemptions under sub. (5) (b) to (c) do not apply if @in writing and based solely on an analysis of polygraph test
analysis of golygraph test chart is used, or a refusal to take a pobjharts, does not contain information other than admissions, infor-
graphtest is used, as the sole basis upon which an adverse emplegtion, case facts and interpretation of the charts relevant to the
ment action described in par. (a) is taken against an employe@unpose and stated objectives of the test, and does not include any

prospective employee. recommendation concerning the employment of the examinee.
(c) The exemptions under sub. (5) (a) to (c) do not apply unless 3. Maintains all opinions, reports, charts, written questions,
all of the following requirements are fulfilled: lists and other records relating to the test for at least 3 years after

1. Throughout all phases of the test the examinee is permitdgtiinistration of the test.
to end the test at any time; the examinee is not asked questions if¥) DiscLOSUREOF INFORMATION. No person other than the
a manner that degrades, or needlessly intrudes on, the examier&minee may disclose information obtained during a polygraph
the examinee is not asked any question about religious belief$est, except that a polygraph examiner may disclose information
affiliations, political beliefs or affiliations, sexual behavioracquiredirom a polygraph test to the examinee or any other person
beliefs or opinions on racial matters, or about beliefs, affiliationspecifically designated in writing by the examinee.

opinions, or lawful activities regarding unions or labor organiza- (8) EnFoRcEMENTPROVISIONS. (a) In addition to the rights,
tions; and the examiner does not conduct the test if there is sifimedies and procedures under ss. 111.375 and 111.39, any
cient written evidence provided by a physician that the examin@@ployer who violates this section may be required to forfeit not
is suffering from a medical or psychological condition or undemore than $10,000.

going treatment that might cause abnormal responses during th?o) The rights, remedies and procedures provided by this sec-

testing. , o , _tion may not be waived by contract or otherwise, unless that
2. Before the test is administered the prospective examinegigver is part of a written settlement agreed to and signed by the

provided with reasonable oral and written notice of the date, tirpgrties to an action or complaint under this section.

and location of the test, and of the examinee’s right to obtain andistory: 1979 c. 319; 1981 c. 334 ss. 12, 24; Stats. 1981 s. 111.37; 1991 a. 289;

consult with legal counsel or an employee representative befé?e5 a. 314, 448; 1997 a. 35.

each phase of the test; is informed orally and in writing of the ] ) o

nature and characteristics of the tests and of the instrumekit$.371 Local ordinance; collective bargaining agree-

involved:; isinformed orally and in writing whether or not the testments. Section 111.37 does not do any of the following:

ing area contains a 2-way mirror, a camera or any other devicg1) Prevent a county, city, village or town from adopting an

through which the test can be observed,; is informed orally andirdinance that prohibits honesty testing, restricts the use of hon-

Text from the 2005-06 Wis. Stats. database updated by the Legislative Reference Bureau. Only printed statutes are certified

under s. 35.18 (2), stats. Statutory changes effective prior to 10-2-08 are printed as if currently in effect. Statutory chan ges
effective on or after 10-2-08 are designated by NOTES. Report errors at (608) 266-3561, FAX 264-6948, http.//www.le-
gis.state.wi.us/rsb/stats.html



Electronic reproduction of 2005-06 Wis. Stats. database, updated and current through Sept. 30, 2008 and 2007 Wis. Act 242.

17 Updated 05-06 Wis. Stats. Database
Not certified under s. 35.18 (2), stats. EMPLOYMENT RELATIONS 111.39

esty testing to a greater extent than s. 111.37 or provides employfl) Investigate the existence, character, causes and extent of
ees with more rights and remedies with respect to honesty testiiggrimination irthis state and the extent to which the same is sus-
than are provided under s. 111.37. ceptible of elimination.

(2) Supersede, preempt or prohibit provisions of a collective (2) Study the best and most practicable ways of eliminating
bargaining agreement that prohibit honesty testesirict the use any discrimination found to exist, and formulate plans for the
of honesty testing to a greater extent than s. 111.37 or provadienination thereof by education or other practicable means.
employees with more rights and remedies with respect to honesty3) Publish and disseminate reports embodying its findings
testing than are provided under s. 111.37. and the results of its investigations and studies relating to discrimi-

History: 1991 a. 289, 315. nation and ways and means of reducing or eliminating it.

(4) Confer, cooperate with and furnish technical assistance to

mployers, labor unions, educational institutions and other public

tions. (1) No employer, labor organization, employmengr private agencies in formulating programs, educational and
agency or licensing agency may directly or indirectly: otherwise, for the elimination of discrimination.

(@) Solicit, require or administer a genefic test to any person as(5) Make specific and detailed recommendations to the inter-
ﬁcgggg'rtéon of employment, labor organization membership 8ted parties as to the methods of eliminating discrimination.

(b) Affect the terms, conditions or privileges of employmen (6) Transmit tathe legislature from time to time recommenda-
labor organization membership or licensure or terminate t%ins for any legislation which may be deemed desirable in the

111.372 Use of genetic testing in employment situa-

I . . ht of the department’s findings as to the existence, character and
employment, labor organization membership or licensure of a) uses of any discrimination
person who obtains a genetic test. History: 1977 c. 196; 1981 c. 334 ss. 18, 25 (2); Stats. 1981 s. 111.38.
~ (2) Except as provided in sub. (4), no person may sell to or
interpretfor an employer, labor ganization, employment agency111.39 Powers and duties of department.  Except as pro-
or licensing agency a genetic test of an employee, labor organigged under s. 111.375 (2), the department shall have the follow-
tion member oficensee or of a prospective employee, labor orggg powers and duties in carrying out this subchapter:

nization member or licensee. ~ (1) The department may receive and investigate a complaint
(3) Any agreement between an employer, labor organizatiatharging discrimination, discriminatory practices, unfair honesty
employmentgency or licensing agency and another person offegsting or unfaigenetic testing in a particular case if the complaint
ing employment, labor organization membership, licensure or ggyfiled with the department no more than 300 days after the
pay or benefit to that person in return for taking a genetic teskifeged discrimination, unfair honesty testing or unfair genetic
prohibited. testing occurred. The department may give publicity to its find-
(4) This section does not prohibit the genetic testing of angs in the case.
employee who requests a genetic test and who provides writter{2) In carrying out this subchapter the department and its duly
and informed consent to taking a genetic test for any of the folloauthorized agents are empowered to hold hearings, subpoena wit-

ing purposes: nessestake testimony and make investigations in the manner pro-
(a) Investigating a worker’s compensation claim under chided in s. 103.005. The department or its duly authorized agents
102. may privilege witnesses testifying before them under the provi-

(b) Determining the employee’s susceptibility or level of exp&ions of this subchapter against self-incrimination.
sure to potentially toxic chemicals or potentially toxic substances(3) The department shall dismiss a complaint if the person fil-
in the workplace, if the employer does not terminate theg the complaint fails to respond within 20 days to any correspon-
employee, otake any other action that adversely affects any tergience from the department concerning the complaint and if the
condition or privilege of the employee’s employment, as a resafirrespondence gnt by certified mail to the last-known address

of the genetic test. of the person.
History: 1991 a. 117. ) ] (4) (@) The department shall employ such examiners as are
The New Genetic World and the Law. Derse. Wis. Law. April 2001. necessary to hear and decide complaints of discrimination and to

assist in the effective administration of this subchapter. The

111.375 Department to administer. (1) This subchapter o, aminers may make findings and orders under this section.
shall be administered by the department. The department ma

make, amend and rescind such rules as are necessary to car '(@mlifnt:t?oﬂ(haggrgg:r?tofrl?Sts)e‘)i;Ob(?c?rLerr(\:iagzethoa?eg?a\\/i?ggﬁggtny
this subchapter. The department or the commission may, by s Efin has occurred or is occurrign or that unfair uenetic testir?
agents omgencies as it designates, conduct in any part of this s g 9 9 9

any proceeding, hearing, investigation or inquiry necessary to occurred or is occurring, it may endeavor to eliminate the

performance of its functions. The department shall preserve Hj&ctice by conference, conciliation or persuasion. If the depart-

anonymity of any employee who is the aggrieved party in a co ent does not eliminate the discrimination, unfair honesty testing

plaint of discrimination in promotion, compensation or terms aflj unfair genetic testing, the department shall issue and serve a

conditions of employment, of unfair honesty testing or of unfaff"'tién notice of hearing, specifying the nature of the discrimina-
! floly that appears to have been committed or unfair honesty testing

genetic testing against his or her present employer until a déi[r fair genetic testing that has occurred, and requiring the per-
mination as to probable cause has been made, unless the de arhv':lamgd in this sec%on called the “res ,ondent”q to agswerpthe
ment determines that the anonymity will substantially impede t a S ; 'esp -

complaint at a hearing before an examiriére notice shall spec-

investigation. . ; - ;
2) This subchapter applies to each agency of the state ify a time of hearing not less than 30 days after service of the com-
( pter app gency - plaint, and a place of hearing within either the county of the

ostony: 1975 ¢ S% 1971 ¢ 29,190 1979.C. 221, 319, 3551 1981 ¢. 334 S. ldspondent’s residence or the county in which the discrimination,
Cross Reference: See also ch. DWD 218, Wis. adm. code. unfair honesty testing or unfair genetic testing appears to have

Administrative remedies available under the fair employment act, subch. Il of @ccurred. The testimony at the hearing shall be recorded or taken

111, are the exclusive remedies for violations. The act does not provide a remed i
emotional distress resulting from discriminatory firing. Bachand v. Connecticgpwn by a reporter appointed by the department.

General Life Insurance Co. 101 Wis. 2d 617, 305 N.W.2d 149 (Ct. App. 1981).  (C) If, after hearing, the examiner finds that the respondent has
engaged imliscrimination, unfair honesty testing or unfair genetic

111.38 Investigation and study of discrimination. testing, the examiner shall make written findings and order such

Except as provided under s. 111.375 (2), the department shaléction bythe respondent as will effectuate the purpose of this sub-
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chapter, with or without back pay. If the examiner awards anyA department order that was broader in scope than the nature of the discrimination

; : sgt forth in the notice of hearing was overbroad. Chicago, Milwaukee, St. Paul &
payment to an employee because of a violation of s. 111.32120¥c Railroad Co. v. DILHR, 62 Wis. 2d 392, 215 N.W.2d 443 (1972).

an individual employed by the employer, under s. 111.32 (6), th@n employer found to have discriminated against a female employee with respect

employer of that individual is liable for the payment. If théo required length of pregnancy leave and applicable employee benefits was denied

; : . quate notice of the leave benefits issue prior to hearing as required by s. 111.36
examiner finds a rGSpondent violated s. 111.322 (2m), t?ﬁ(a\) [now s. 111.39 (4) (b)] and s. 227.09, 1971 stats., because: 1) the notice

examiner shall award compensation in lieu of reinstatementdéeived bythe employer merely charged “an act of discrimination due to sex;” 2) the

i i in li plaint specified the discriminatory act as the refusal to rehire the employee as
requeSted by all parties and may award compensation in IIQLFQS“]n as she was able to return to work; 3) DILHR characterized the complaint as

h ; 780
reinstatement if requested by any party. Compensation in ||eUnQ%Iving only length of the required leave; and 4) the discriminatory aspects of the
reinstatement for a violation of s. 111.322 (2m) may not be lgsguired pregnancy leave and applicable benefits constituted separate legal issues.

; . consin Telephone Co. v. DILHR, 68 Wis. 2d 345, 228 N.W.2d 649 (1975).
than 500 times nor more than 1,000 times the hourly wage of court should not use ch. 227 or s. 752.35 to circumvent the policy under3§ 11

person discriminated against when the violation occurred. Bagk)(c) [now s. 111.39 (5) (c)] that proceedings before the commission are not to be
pay liability may not accrue from a date more than 2 years prieppenednore than one year after entry of a final decision. Chicago & Nattam
to the filing of a complaint with the department. Interim earning&:"0ad v. LIRC, 91 Wis. 2d 462, 283 N.W.2d 603 (Ct. App. 1979). .

. . .A valid offer of reinstatement terminates the accrual of back pay. The commission
or amounts earnable with reasonable diligence by the person gigq in finding an employer's offer to be sufficient. Prejudgment interest should be
criminated against or subjected to unfair honesty testing or unfaigrded on back pay. Anderson v. LIRC, 111 Wis. 2d 245, 330 N.W.2d 594 (1983).

i i i b. (1) is a statute of limitations. As such it is dinmaétive defense that may be
genetic testing shall operate to reduce back pay otherwise a”cv)vvg-\bjed. Milwaukee Co. v. LIRC, 113 Wis. 2d 199, 335 N.W.2d 412 (Ct. App. 1983).

able. Amounts received by the person discriminated against Qnder s. 111.36 (3) (b) [now s. 111.39 (4) (c)] the department may award attorney

subject to the unfair honesty testing or unfair genetic testingfes to arevailing complainant. Watkins v. LIRC, 117 Wis. 2d 753, 345 N.W.2d 482
unemployment benefits or welfare payments shall not reduce th?“d)- b. (1. “fling" d . . it ed by the deoart

: ;. naersup. , 1ling” does not occur until the complaint Is receivead by the depart-
back pay,OtherWBe a"Qwab'e’ bu! shall be W',thheld from the p?rrént,and when discrimination “occurred” in termination cases is the date of the date
son discriminated against or subject to unfair honesty testingobiiotice of termination. Hilmes v. DILHR, 147 Wis. 2d 48, 433 N.W.2d 251 (Ct.
unfair genetic testing and immediately paid to the unemploymeiRp- 1988). | o © award costs and att ees for di

H € personnel commission may not award Costs and attorney fees tor aiscovery
reserve fund_ or, in the case of a welfare payment, to the Welfﬁ@ons filed against the state under the fair employment act. DOT v. Personnel
agency making the payment. Commission, 176 Wis. 2d 731, 500 N.W.2d 664 (1993).

i sl ictims of discrimination in the work place who voluntarily quit a position must

(d) The dEpartment shall serve a certified copy of the findin ow constructive discharge to recover back pay and reinstatement. Marten Trans-
and order on the respondent, the order to have the same forg@@$.td. v. DILHR, 176 Wis. 2d 1012, 501 N.W.2d 391 (1993).
other orders of the department and be enforced as provided in BJiéJence gf a((:jts occdurring ou}skfje of the sfub. %)f3oo_da¥ statute ofI limitations

i i i riod may be admitted as proof of a state of mind for acts during a relevant time.

103.005. Any person aggrieved by noncompliance with the ordggise By 28 & it S B 008 Wis. 2d 300, 557 N.W.2d 419 (Ct. App. 1996)
may have the order enforced specifically by suit in equity. If the-1119.
examinerfinds that the respondent has not engaged in discriminawhat constitutes reasonable diligence under sub. (4) (c) is to be determined from

1 ; ; i ; ; he facts of a case. U. S. Paper Converters, Inc. v. LIRC, 208 Wis. 2d 523, 561
tion, unfair honesty testing or unfair genetic testing as alleged’i‘]. '2d 756 (Ct. App. 1997), 96-2055,

the 09m|0|aln_t, t_he department Sha”_ serve a Cert'fled copy of the proposed rule that would prohibit departmental employees from making public
examiner’s findings on the complainant together with an ordaty information obtained under s. 111.36 [now s. 111.39] prior to the time an adjudi-
dismissing the complaint catory hearing takes place, if used as a blanket to prohibit persons from inspecting or
' . . X .. copyingpublic papers and records, would be in violation of s. 19.21. The open meet-
(5) (@) Any respondent or complainant who is dissatisfigags law [now ss. 19.81 to 19.98] is discussed. 60 Atty. Gen. 43.
with the findings and order of the examiner may file a written peg-tﬁhe depaftm?g‘ may Ptfolc.e‘?d it” *’;‘hm?jt.te'.d‘?spitt.e a S_l?rg“eé“emtbef‘"’fe“ the parties
: ; . o . e agreement does not eliminate the discrimination. The department may approve
tion with the department for review by the commission of the fin 'settlegment between the parties that does not provide full bac?( pay if the ggrggment
ings and order. will eliminate the unlawful practice or act. 66 Atty. Gen. 28.

L. L . Under Title VII of the Civil Rights Act, to establish constructive discharge, the
(b) Ifno petition Is filed within 21 days ffom t.he de}te that iaintiff must must show that an abusive working environment became so intolerable
copy of the f|nd|ngs and order of the examiner is mailed to t tresign{ation qualiflied as afitti[r_wg reézp%nse. Unltat§s th?f.pllailrl'ntiffﬁuits.in riasonai?le
: x response to an employer—sanctioned adverse action official changini IS Or her
last-known address of the respondent the findamgisorder shall Sloyment status,panyemployer may defend against a claimyby shogwir?g that: 1) it
be considered final for purposes of enforcement under sub. (4)é|a .installed anlaccessitzjle )ar;]d eflfe_cti%e policy forbrlep;o_rltir&g and rehsolving sexual
If a timely petition is filed, the commission, on review, may eithéy@rassmentomplaints; and 2) the plaintiff unreasonably failed to use that preventive
affirm, reverse or modify the findings or order in whole or in par%rze(r)'l'“?d{gfg,”éﬂ?ﬁ‘;;;é%%%’f’an'a State Police v. Suders, 542 U.S. 129, 159 L. Ed
or set aside the findings and order and remand to the department
for furthe_r proceedings. Such actions sh_all_be l_)aseo! ona reviaw.395 Judicial review. Findings and orders of the commis-
of the evidence submitted. If the commission is satisfied thasian under this subchapter are subject to review under ch. 227.
respondent or complainant has been prejudiesduse of excep- Orders of the commission shall have the same force as orders of
tional delay in the receipt of a copy of any findings and ordertfie department under chs. 103 to 106 and may be enforced as pro-
may extend the time another 21 days for filing the petition with theded in s. 10805 (11) and (12) or specifically by a suit in equity.
department. In any enforcement action the merits of any order of the commis-
(c) On motion, the commission may set aside, modify §ionare not subje_ct to judicial review. Upon _such review, or in any
change any decision made by the commission, at any time witB[iforcement action, the department of justice shall represent the
28 days from the date thereof if it discovers any mistake thergf@Mmission.
sion may on its own motion, for reasons it deems sufficient, set
aside any final decision of the commission within one year from SUBCHAPTER III
the date thereof upon grounds of mistake or newly discoesred
dence, and remand the case to the department for further proceed-
ings.
(6) If an order issued under sub. (4) is unenforceable again . . .
any labor organization in which membership is a privilege, tﬂ'esli'so Declaration of policy. Itis hereby declared to be the
employenwith whom the labor organization has an all-union sh blic policy of this state that it is necessary and essential in the

agreement shall not be held accountable under this chapter whgiiC interest to facilitate the prompt, peaceful and just settle-
the employer is not responsible for the discrimination, the unfg| Blto(;/felgg(\)/\ch(?z:shpggissgeot:\{[ﬁfga[t)gr? lt'g ggutgee;?]ﬂﬁ%errrjg%%tae;{]e
honesty testing or the unfair genetic testing.

History: 1973 c. 268; 1977 c. 29, 196; 1979 c. 221, 319, 355; 1981 c. 334 Ss_gijpply of an essential public utility service to the citizens of this
25 (2); Stats. 1981 s. 111.39; 1083 a. 122; 1989 a. 228; 1991 a. 117; 1995 a. 2ptate and to that end to encourage the making and maintaining of
Cross Reference:See also LIRC and ch. DWD 218, Wis. adm. code. agreements concerning wages, hours and other conditions of

PUBLIC UTILITIES
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employment through collective bargaining between public utiligppropriation made to the commission by s. 20.425 upon such
employers and their employees, and to provide settlement pragethorizations as the commission may prescribe.

duresfor labor disputes between public utility employers and theirHistory: 1993 a. 492.

employees in cases where the collective bargaining process
reached an impasse and stalemate and as a result thereof th
tiesare unable to effect such settlement and which labor dispul%
if not settled, are likely to cause interruption of the supply of

54 Conciliation. If in any case of a labor dispute between
§ublic utility employer and its employees, the collective bar-
ning process reaches an impasse and stalemate, with the result
at the employer and the employees are unable to effect a settle-
ép[entthereof, then either party to the dispute may petition the com-

from the effect upon the parties immediately concerned a sion to appoint a conciliator from the panel, provided for by s.

Py : : 1.53. Upon the filing of such petition, the commission shall
fggaggﬁ;g:nﬁé?fgrrlg.yJustlfylng action which adequately IOrOteCconsider the same, and if in its opinion, the collective bargaining

Theapplication of the open meetings law to duties of WERC is discussed. 68 Al Jocess, nOtWIIhStandmg gOOd faith efforts on the part of both

Gen. 171. sides to such dispute, has reached an impasse and stalemate and
o o suchdispute, if not settled, will cause or is likely to cause the inter-
111.51 Definitions. When used in this subchapter: ruption of an essential service, the commission shall appoint a
(1) “Arbitrators” refers to the arbitrators provided for in thisconciliator from the panel to attempt to effect the settlement of
subchapter. such dispute. The conciliator so named shall expeditiously meet
(2) “Collective bargaining” means collective bargaining of owith the disputing parties and shall exert every reasonable effort
similar to the kind provided for by subch. I. to effect a prompt settiement of the dispute.
(3) “Commission” means the employment relations COMMisyy1 55 congiliator unable to effect  settlement;

sion. _ . o . appointment of arbitrators.  If a conciliator named under s.

(4) “Essential service” means furnishing water, light, hea{;11 54 is unable to effect a settlement of a labor dispute between
gas, electric power, public passenger transportation or comrgupyplic utility employer and its employees within a 15-day
nication, or any one or more of them, to the public in this statgeriod after the conciliator's appointment, the conciliator shall

(5) (@) “Public utility employer” means any employer, othefeport that fact to the commission. The commission, if it believes
than the state or any political subdivision thereof, engaged in that a continuation of the dispute will cause or is likely to cause
business of furnishing water, light, heat, gas, electric power, pihe interruption of an essential service, shall submit to the parties
lic passenger transportation or communication, or any onethé names of either 3 or 5 persons from the panel provided for in
more of them, to the public in this state; and shall be considetgd 11.53. Each party shall alternately strike one name from such
to include a rural electrification cooperative association engagesl of persons. The person or persons left on the list shall be
in the business of furnishing any one or more of such servicesappointed byhe commission as the arbitrator or arbitrators to hear
utilities to its members in this state. and determine such dispute.

(b) Nothing in this subsection shall be interpreted or construedtistory: 1993 a. 492; 1995 a. 225.
to mean that rural electrification cooperative associations aﬁ:’%

brought under or made subject to ch. 196 or other laws creati .56 Existing state of affairs to be maintained. Dur-

governing or controlling public utilities, it being the intent of thé the pendency of proceedings under this subchapter existing

legislature to specifically exclude rural electrification cooperati\{)@;%i?ibzogfrz'i t?lg? ;gptglg\(/)iphsoﬂi ?k?jepcl:%):wrgsm g??tlwlengtthbeer changed
assomano_ns from the provisions of such Iaws_. _ History: 1979 c. 110 5. 60 (9).
(c) This subchapter does not apply to railroads nor railroad

employees. 111.57 Avrbitrator to hold hearings. (1) The arbitrator
History: 1983 a. 189; 1995 a. 225. shallpromptly hold hearings and shall have the power to adminis-
. . ter oaths and compel the attendance of witnesses and the furnish-
111.52 Settlement of labor disputes through collective ing by the parties of such information as may be necessary to a

bargaining and arbitration. It shall be the duty of public util- jetermination ofhe issue or issues in dispute. Both parties to the
ity employers and their employees in public utility operations spute shall have the opportunity to be present at the hearing,
exertevery reasonablefeft tosettle labor disputes by the making, othpersonally and by counsel, and to present such oral and docu-
of agreements through collective bargaining between the partiegntary evidence as the arbitrator shall deem relevant testhe i
and by maintaining the agreements when made, and to preveni, tssyes in controversy.

possible, the collective bargaining process from reaching a statqz) It shall be the duty of the arbitrator to make written find-

of impasse and stalemate. ings of fact, and to promulgate a written decision and order, upon
the issue or issues presented in each case. In making such findings
m? arbitrator shall consider only the evidence in the record. When
lid contract is in effect defining the rights, duties and liabilities

e parties with respect to any matter in dispute, the arbitrators

111.53 Appointment of conciliators and arbitrators.

Within 30 days after July 25, 1947, the commission shall appo
a panel of persons to serve as conciliators or arbitrators undergﬁﬁ
subchapter. No person shall serve as a conciliator and arbitr . X X
in the same dispute. Each person appointed to said panels shallg4 have power only to determine the proper interpretation and
a resident of this state, possessing, in the judgment of the comipRication of contract provisions which are |nvoIv_ed. )

sion, the regsite experience and judgment to qualify such person (3) (8) If there is no contract between the parties, or if there
capably and fairly to deal with labor dispute problems. All sudh @ contract but the parties have begun negotiations looking to a
appointments shall be made without a consideration of the polff@W contract or amendment of the existing contract, and wage
cal affiliations of the appointee. Each appointee shall take an oieS or other conditions of employment under the proposed new
to perform honestly and to the best of the appointee’s ability tAe@mended contract are in dispute, the factors, among others, to
duties ofconciliator or arbitrator, afie case may be. Amppoin- be given weight by the arbitrator in arriving at decision, shall
tee may be removed by the commission at any time or may rediiude all of the_ following: 3

his or her position at any time by notice in writing to the commis- 1. A comparison of wage rates or other conditions of employ-
sion. Any vacancy in the panels shall be filled by the commissignent of the utility in question with prevailing wage rates or other
within 30 days after such vacancy occurs. Such conciliators g@nditions of employment in the local operating area involved.
arbitrators shall be paid reasonable compensation for services and2. A comparison of wage rates or other working conditions
for necessary expenses, in an amount to be fixed by the commigh wage rates or other working conditions maintained for the
sion, such compensation and expenses to be paid out of dame or similar work of workers exhibiting like or similar skills
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under the same or similar working conditions in the local operat- (b) The arbitrator exceeded the arbitrator’'s powers;
ing area involved. (c) The order is not supported by the evidence; or

3. The value of the service to the consumer in the local operat{d) The order was procured by fraud, collusion or other unlaw-
ing area involved. ful means.

4. The overall compensation presently received by the (2) A summons to the other party to the dispute shall be issued
employees, having regard not only to wages for time actua#lg provided by law in other civil cases; and either party shall have
worked but also to wages for time not worked, including, withotite same rights to a change of venue from the county, or to a
limiting the generality of the foregoing, vacation, holidays, anchange of judge, as provided by law in other civil cases.
other exc_used time_, and all bene_fits_ rec_eived, in(_:luding insuranc_e(g) The judge of the circuit court shall review the order solely
and pensions, medical and hospitalization benefits, and the cofiion the grounds for review hereinabove set forth and shall
nuity and stability of employment enjoyed by the employees. affirm, reverse, modify or remand such order to the arbitrator as

(d) In addition to considering the factors under par. (a), ifta any issue or issues for such further action as the circumstances
public utility employehas more than one plant or office and somequire.
or all of the employer’s plants or offices are found by the arbitratoHistory: 1993 a. 492.
to be located in separate areas with different characteristics, ¢

sideration shall be given to the establishment of separate W£ .I61t (til?rﬂmlssrlonritot e?t?bllsr;u;urles.l f 'Ir']het comvm:?]stlkc])n n
rates or a schedule of wage rates and separate condition§ te? a s_l_a?p op ze g.?st‘f" eguac? S ogc()j e h e C%_'
employment for plants and offices in different areas. uct of conciiiation and arbitration proceedings under this su

(e) The enumeration of factors under pars. (a) and (d) shall rc1rc]) pter.

be construed as precluding the arbitrator from taking into consigi1 62  Strikes, work stoppages, slowdowns, lock-
eration other factors not confined to the local labor market arggs, unlawful; penalty. It shall be unlawful for any group of
that are normally or traditionally taken into consideration in thémployees of a public utility employer acting in concert to call a
determination of wages, hours, and working conditions througftike or to gaut on strike, or to cause any work stoppage or slow-
voluntary collective bargaining or arbitration between the partiefown which would cause an interruption of an essential service;
History: 1999 a. 83; 2001 a. 103 it also shall be unlawful for any public utility employer to lock out
o ) the employer’s employees when such action would cause an inter-
111.58 Standards for arbitration. ~ The arbitrator shall not yyntion of essential service; and it shall be unlawful for any person
make any award which would |nfr|'nge upon the right of thgy persons to instigate, to induce, to conspire with, or to encourage
employer to manage the employer’s business or which Wody other person or persons to engage in any strike or lockout or
interfere with the internal affairs of the union. slowdown omwork stoppage which would cause an interruption of
History: 1993 a. 492. an essential service. Any violation of this section by any member
of a group of employees acting in concert or by any employer or

111.59 Filing order with clerk of circuit court; period nv officer of an emplover acting for such emplover. or n
effective; retroactivity. (1) In this section, “order” means theg%/hgr)i/n%ivcigugl aShae” c%?])éﬁtu?gtagmi?sdzlrjﬁea%oﬁ oyer, or by any

findings, decision and order of the arbitrator. History: 1993 a. 492.

(2) The arbitrator shall hand down his or her order within 30 o
daysafter his or her appointment; except that the parties may agtdd-63 Enforcement.  The commission shall enforce com-
to extend, or the commission may for good cause extend f@nce with this subchapter and to that end may file an action in
period for not to exceed an additional 30 days. If the arbitratdh$§ circuit court of the county in which any violation of this sub-
do not agree, then the decision of the majority shall constitute fit&Pter occurs to restrain and enjoin the violation and to compel
order inthe case. The arbitrator shall furnish to each of the partl@§ performance of the duties imposed by this subchapter. In any
and to the public service commission a copy of the order. A ceggtiondescribed in this section, ss. 103.505 to 103.61 do not apply.
fied copy thereof shall be filed in the office of the clerkhafcir- ~ History: 1997 a. 253.

cuit court of the county wherein the dispute arose or where i) 64 Construction. (1) Nothing in this subchapter shall
majority of the employees involved in the dispute resides.  pe construed to require any individual employee to render labor
(3) Unless therder is reversed upon a petition for review filegr service without the employee’s consent, or to make illegal the
pursuant to s. 111.60, the order, together with any other agrgeitting ofthe employee’s labor or service or the withdrawal from
mentsthat the parties may themselves have reached, shall bec@figeemployee’s place of employment unless done in concert or
binding upon, and shall control the relationship between the pagreement with others. No court shall have power to issue any
ties from the date on which the order is filed with the clerk of thgocess to compel an individual employee to render labor or ser-
circuit court, as provided in sub. (2). The order shall continigce or to remain at the employee’s place of employment without
effectivefor one year from that date, but the order may be changgé employee’s consent. It is the intent of this subchapter only to
by mutual consent or agreement of the parties. No order of tBehid employees of public utility employer to engage in a strike
arbitrators relating to wages or rates of pay shall be retroactivestto engage in a work slowdown or stoppage in concert, and to
a date before the date of the termination of any contract which m@sbid a public utility employer to lock out the employer’s
haveexisted between the parties, or, if there was no prior contragiaployeeswhere such acts would cause an interruption of essen-
to a date before the day on which the demands involved in the digservice.
pute were presented to the other party. The question whether ofp) Al Jaws and parts of laws in conflict herewith are to the
not new contract provisions or amendments to an existing conti@gfent of such conflict concerning the subject matter dealt with in

are retroactive to the terminating date of a present contragts subchapter supplanted by the provisions of this subchapter.
amendments qart thereof, shall be matter for collectivedzdn- History: 1993 a. 492

ing or decision by the arbitrator.
History: 1993 a. 492; 1995 a. 225.
story: 19938 2 SUBCHAPTER IV
111.60 Judicial review of order of arbitrator. (1) Either
party to the dispute may, within 15 days from the date such order MUNICIPAL EMPLOYMENT RELATIONS
is filed with the clerk of the court, petition the court for a review Cross dRe“efe“CEiSee also chs. ERC 10, 11, 12, 13, 14, 15, 16, 17, 18, and 19, Wis.
of such order on the ground that: adm. code.
(@) The parties were not given reasonable opportunity to bEL.70 Municipal employment. (1) DerINITIONS. As used
heard; in this subchapter:
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(@) “Collective bargaining” means the performance of the (fm) “Fringe benefit savings” means the amount, if any, by
mutual obligation of a municipal employer, through its officerashich 1.7% of the total compensation and fringe benefit costs for
and agents, and the representative of its municipal employeealirmunicipal employees in a collective bargaining unit for any
a collective bargaining unit, to meet and confer at reasonath®-month period covered by a proposed collective bargaining
times, in good faith, with the intention of reaching an agreemeagreemenéxceeds the increased cost required to maintain the per-
or to resolve questions arising under such an agreement, ve#imtage contribution by the municipal employer to the municipal
respect to wages, hours and conditions of employment, and véthployees’ existing fringe benefit costs and to maintain all fringe
respect to a requirement of the municipal employer for a munibenefits provided to the municipal employees, as determined
pal employee to perform law enforcement and fire fighting sasnder sub. (4) (cm) 8s.
vices under s. 61.66, except as provided in sub. (4) (m) and s(g) “Labor dispute” means any controversy concerning wages,
40.81(3) and except that a municipal employer shall not meet aRgurs and conditions of employment, or concerning the represen-
confer with respect to any proposal to diminish or abridge thgion of persons in negotiating, maintaining, changing or seeking
rights guaranteed to municipal employees under ch. 164. TBearrange wages, hours and conditions of employment.
duty to bargain, however, does not compel either padgiee to ) « ghor oganization” means any employee organization in
a proposal or require the making of a concession. Collective bgfich employees participate and which exists for the purpose, in
gainingincludes the reduction of any agreement reached to & Wijly e or inpart, of engaging in collective bargaining with munici-

ten and signed document. The municipal employer shall not g employers concerning grievances, labor disputes, wages,
required to bayain on subjects reserved to management and dirggs, s or conditions of employment

tion of the governmental unit except insofar as the manner of exer-., . - N ’ R
cise of such functions affects the wages, hours and conditions of') l_\/lym::lpal elmployeeh meﬁns any |_n((jj|V|dua(; employed by
employment of the municipal employees in a collective bargai -municipa empf(_)é/er .Otl er than _ar|1 independent corlltractor,
ing unit. In creating this subchapter the legislature recognizes lé?ervlsor, or confi ental, r”nanagerla or e.xecutlve employee.
the municipal employer must exercise its powers and responsibili-0) “Municipal employer” means any city, county, village,
ties to act for the government and good order of the jurisdicti§¥Vn, metropolitan sewerage district, school district, long—term
which it serves, its commercial benefit and the health, safety @€ district, or any other political subdivision of the state, or
welfare of the public to assure orderly operations and functiofi§irumentality of one or more political subdivisions of the state,
within its jurisdiction, subject to those rights secured to municipilat éngages the services of an employee and includes any person
employees by the constitutions of this state and of the Unit@gfing on behalf of a municipal employer within the scope of the
States and by this subchapter. person’s authority, express or implied, but specifically does not

(b) “Collective bargaining unit’ means a unit consisting include a local cultural arts district created under subch. V of ch.

municipal employees who are school district professionaf”" ) o .
employees or of municipal employees who are not school district(k) “Person” means one or more individuals, labor organiza-
professional employees that is determined by the commissiorl@S, @ssociations, corporations or legal representatives.

be appropriate for the purpose of collective bargaining. (L) “Professional employee” means:
(c) “Commission” means the employment relations commis- 1. Any employee engaged in work:
sion. a. Predominantly intellectual and varied in character as

(d) “Craft employee” means a skilled journeyman craftsma@pposed to routine mental, manual, mechanical or physical work;
including the skilled journeyman craftsman’s apprentices and b. Involving the consistent exercise of discretion and judg-
helpers, but shall not include employees not in direct line of pnment in its performance;
gression in the craft. c. Of such a character that the output produced or the result

(dm) “Economic issue” means salaries, overtime pay, siekcomplished cannot be standardized in relatiorgteem period
leave, payments in lieu of sick leave usage, vacations, clothifgiime;
allowances irexcess of the actual cost of clothing, length—of-ser- d. Requiring knowledge of an advanced type in a field of sci-
vice credit, continuing education credit, shift premium pay, lonce or learning customarily acquired by a prolonged course of
gevity pay, extra duty pay, performance bonuses, health insgisecialized intellectual instruction and study in an institution of
ance, life insurance, dental_lnsurance, disability insurance, visigigher education or a hospital, as distinguished from a general
insurance, long-term care insurance, worker's compensation agéldemic education or from an apprenticeship or from training in
unemployment insurance, social security beDEfltS, vacation pmé performance of routine mental, manual or physical process; or
holiday pay, lead worker pay, temporary assignment pay, retire- 5 Any employee who:
ment contrlbutlon_s, supplemental retirement beneflts! severance , - completed the courses of specialized intellectual
or other separation pay, hazardous duty pay, certification ﬁgtr ction and studv described in subd. 1. d.-
license payment, limitations on layoffs that create a new ptruct study gescri in subd. = d., .
increased financial liability on the employer and contracting gr b. Is performing related work under the supervision of a pro-
subcontracting of work that would otherwise be performed BgSSional person to qualify to become a professional employee as
municipal employees in the collective bargaining unit witich ~ defined in subd. 1.
there is a labor dispute. ~(m) “Prohibited practice” means any practice prohibited under

(e) “Election” means a proceeding conducted by the commitis subchapter. .
sion in which the employees in a collective bargaining unit cast a(n) “Referendum” means a proceeding conducted by the com-
secret ballot for collective bargaining representatives, or for afyssion in which employees in a collective bargaining unit may
other purpose specified in this subchapter. cast asecret ballot on the question of authorizing a labgamiza-

(f) “Fair-share agreement” means an agreement betweeli°§ @nd the employer to continue a fair-share agreement. Unless

gymajority of the eligible employees vote in favor of the fair-share

municipal employer and a labor organization under which all . . :
any of the employees in the collective bargaining unit are requirkgf€ement, it shall be deemed terminated and that portion of the
lective bargaining agreement deemed null and void.

to pay their proportionate share of the cost of the collective b&” o -
gaining process and contract administration measured by thgnc) 1. “Qualified economic offer” means an offer made to a
amount of dues uniformly required of all members. Such &por oganization by a municipal employer that includes all of the
agreement shall contain a provision requiring the employer f@dlowing, except as provided in subd. 2.:

deduct the amount of dues as certified by the labor organization a. A proposal to maintain the percentage contribution by the
from the earnings of the employees affected by said agreemmninicipal employer to the municipal employees’ existing fringe
and to pay the amount so deducted to the labor organization. benefit costs as determined under sub. (4) (cm) 8s., and to main-
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tain all fringe benefits provided to the municipal employees inrated portion of 2.1% of the total compensation and fringe benefit
collective bargaining unit, as such contributions and benefitsstsfor all municipal employees in the collective bargaining unit
existed on the 90th day prior to expiration of any previous collgalus any fringe benefit savings that remains, if any, after the
tive bargaining agreement between the parties, or the 90th dgreased cost of such maintenance exceeding 1.7% of the total
prior tocommencement of negotiations if there is no previous calempensation and fringe benefit costs for all municipal employ-
lective bargaining agreement between the parties. ees in the collective bargaining unit for each 12-month period and

b. In any collective bargaining unit in which the municipaihe cost of a salary increase of at least one full step for each munic-
employee positions were on August 12, 1993, assigned to sal@a} employee in the collective bargaining unit who is eligible for
ranges with steps that determine the levels of progression witBiMvithin range salary increase for each 12-month period is sub-
eachsalary range during a 12-month period, a proposal to providiacted from that total cost.
for a salary increase of at least one full step for each 12-month 2. “Qualified economic offer” may include a proposal to pro-
period covered by the proposed collective bargaining agreemeide for an average salary decrease for any 12—-month period cov-
beginning with the expiration date of any previous colledisve ered by a proposed collective bargaining agreement, beginning
gaining agreement, for each municipal employee who is eligihigth the expiration date of any previous collective bargaining
for a within range salary increase, unless the increased cost of pgreement, for the municipal employees covered by the agree-
viding such a salary increase, as determined under sub. (4) (ament, in an mount equivalent to the average percentage increased
8s., exceeds 2.1% of the total compensation and fringe benedist of maintenance of the percentage contribution by the munici-
costs for almunicipal employees in the collective bargaining unjpal employer to the municipal employees’ existing fringe benefit
for any 12—-month period covered by the proposed collective baosts, as determined under sub. (4) (cm) 8s., and the average per-
gaining agreement plus any fringe benefit savings, or unless teatage increased cost of maintenance of all fringe benefits pro-
increasecdost required to maintain the percentage contribution bjded tothe municipal employees represented by a lalyariza-
the municipal employer to the municipal employees’ existiriipn, as such costs and benefits existed on the 90th day prior to
fringe benefit costs and to maintain all fringe benefits provided ¢ommencement afegotiations, exceeding 3.8% of the total com-
the municipal employees, as determined under sub. (4) (cm) 8ensation and fringe benefit costs for all municipal employees in
in addition to the increased cost of providing such a salate collective bargaining unit required for maintenance of those
increaseexceeds 3.8% of the total compensation and fringe bewentributions and benefits for that 12-month period if the
fit costs for all municipal employees in the collective bargaininigcreased cost of maintenance of those costs and benefits exceeds
unit for any 12—month period covered by the proposed collecti8e8% of the total compensation and fringe benefit costs for all
bargainingagreement, in which case the offer shall include provinunicipal employees in the collective bargaining unit for that
sion for a salary increase for each such municipal employee inl@rmonth period.
amount at least equivalent to that portion of a step for each suchine) “sSchool district professional employee” means a munici-
12-month period that can be funded after the increased COSbﬂﬂ employee who is a professional employee and who is
excess of 2.1% of the total compensation and fringe benefit castgployed to perform services for a school district.
for all municipal employees in the collective bargaining unit plus (nm) “Strike” includes any strike or other concerted stoppage

any fringe benefit savings is subtracted, or in an amount qui¥ay,ori by municipal employees, and any concerted slowdown or
lent to that portion of a step for each such 12-month period thgle, concerted interruption of operations or services by munici-
can be funded from the amount that remains, if any: after 8 employees, or any concerted refusal to work or perform their
increased cost of such maintenance exceeding 1.7% of the g, juties as municipal employees, for the purpose of enforcing
compensation and fringe benefit costs for all municipal employa 1\ands upon a municipal employstch conduct by municipal
ees in the collective bargaining unit for each 12-month perioddg, joyees which is not authorized or condoned by a labor orga-
subtracted on a prorated basis, whichever is the lower amourl{i; ation constitutes a “strike”, but does not subject such labor

c. A proposal to provide for an average salary increase fganization to the penalties under this subchapter. This para-
each 12-month period covered by the proposed collective bgfaph does not apply to collective bargaining units composed of
gaining agreement, beginning with the expiration date of any pfunicipal employees who are engaged in law enforcemdiné or
vious collective bargaining agreement, for the municipal emplofighting functions.
ees in the col:cective bfarr?ainin? unit at least eqtéi\f/alent t;[o a?t(o) “Supervisor’ means:
average cost of 2.1% of the total compensation and fringe benefi Lo L

1. As to other than municipal and county fire fighters, any

costs for almunicipal employees in the collective bargaining unit_ .= L - R
for each 12-month period covered by the proposed collective Higividual who has authority, in the interest of the municipal

gainingagreement plus any fringe benefit savings, beginning wi"PloYer, to hire, transfer, suspend, lay off, recall, promote, dis-
the expiration date of any previous collective bargaining agreéglarge, assign, reward or discipline other employees, or to adjust
ment, including that percentage required to provide for any stefgi" 9rievances or effectively to recommend such action, if in
increase, as determined under sub. (4) (cm) 8s., unless G BI’IECIIOI’WIth the foregoing the exercise of such authority is not
increased cost of providing such a salary increase, as determfile@ merely routine or clerical nature, but requires the use of inde-
under sub. (4) (cm) 8s., exceeds 2.1% of the total compensafigRdent judgment. S

and fringe benefit costs for all municipal employees in the collec- 2. As to fire fighters employed by municipalities with more
tive bargaining unit for any 12-month period covered by the préian one fire station, the term “supervisor” shall include all offi-
posed collective bargaining agreement plus any fringe ben&g's above the rank of the highest ranking officer at each single
savings, or unless the increased cost required to maintain the p&tion. In municipalities where there is but one fire station, the
centage contribution by the municipal employer to the municip@&m “supervisor” shall include only the chief and the officer in
employees’ existing fringe benefit costs and to maintain all fringank immediately below the chief. No other fire fighter shall be
benefits provided to the municipal employees, as determin@gluded under the term “supervisor” for the purposes of this sub-
undersub. (4) (cm) 8s., in addition to the increased cost of provighapter.

ing such a salary increase, exceeds 3.8% of the total compensatigf2) RIGHTS OF MUNICIPAL EMPLOYEES. Municipal employees

and fringe benefit costs for all municipal employees in the colleshallhave the right of self-organization, and the righotm, join

tive bargaining unit for any 12-month period covered by the ca¥ assist labor organizations, to bargain collectively through rep-
lective bagaining agreement, in which case the offer shall includesentatives of their own choosing, and to engage in lawful, con-
provision for a salary increase for each such period for the munimérted activities for the purpose of collective bargaining or other
pal employees covered by the agreement at least equivalent tanatual aid or protection, and such employees shall have the right
average of that percentage, if afoy,each such period of the pro-to refrain from any and all such activities except that employees
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may be required to pay dues in the manner provided in a fair-shemgloyer and to the representative organization, except where
agreement. Such fair-share agreement shall be subject to the thggre is a fair-share agreement in effect.

of the municipal employer or a labor organization to petition the 7. To refuse or otherwise fail to implement an arbitration deci-
commission to conduct a referendum. Such petition musifbe sjon lawfully made under sub. (4) (cm).

ported byproof that at least 30% of the employees in the collective

bargaining unit desire that the fair-share agreement be termaﬁb;”;,tcl)sr %%@ﬁéﬁ':f\?vi?g%iﬂcefstor a municipal employee, indi-

nated. Upon so finding, the commission shall conduct a referen- S - . .
dum. If the continuation of the agreement is not supported by at 1+ T0 coerce or intimidate a municipal employee in the enjoy-
leastthe majority of the eligible employees, it shall be deemed fdpent of the employee’s legal rights, including those guaranteed in
minated. The commission shall declare any fair-share agree - (2). o ) .
suspended upon such conditi@msl for such time as the commis- 2. To coerce, intimidate or induce any officer or agent of a
siondecides whenever it finds that the labayamization involved Municipal employer to interfere with any of its employees in the
has refused on the basis of race, color, sexual orientation, cree@nipyment of their legal rights, including those guaranteed in sub.
sex to receive as a member any employee of the municif@l Of to engage in any practice with regard to its employees
employer in the bargaining unit involved, and such agreemélvﬁj_lch would constitute a prohibited practice if undertaken by the
shall be made subject to this duty of the commission. Any of tAicer or agent on the officer’s or agent’s own initiative.
parties to such agreement or any municipal employee covered3. To refuse to bargain collectively with the duly authorized
thereby may come before the commission, as provided inofficer or agent of a municipal employer, provided it is the recog-
111.07, and ask the performance of this duty. nized or certified exclusive collective bargaining representative
Cross Reference:See also ch. ERC 15, Wis. adm. code. of employees in an appropriate collective bargaining unit. Such
(3) PROHIBITED PRACTICESAND THEIR PREVENTION. (@) Itis a refusal to bargain shall include, but not be limited to, the refusal
prohibited practice for a municipal employer individually or irio execute a collective bargaining agreement previously agreed

concert with others: upon.
1. To interfere with, restrain or coerce municipal employees 4. To violate any collective bargaining agreement previously
in the exercise of their rights guaranteed in sub. (2). agreedupon by the parties with respect to wages, hours and condi-

2. To initiate, create, dominate or interfere with the formatidiPns of employment affecting municipal employees, including an
or administration oény labor oganization or contribute financial @greement to arbitrate questions arising as to the meaning or
support to it, but the municipal employer is not prohibited fro@Pplication othe terms of a collective bargaining agreement or to
reimbursing its employees at their prevailing wage rate for tRCept the terms of such arbitration award, where previously the
time spent conferring with the employees, officers or agents. parties have agreed to accept such awards as final and binding

3. To encourage or discourage a membership in any labPn them. o , _
organization byliscrimination in regard to hiring, tenure, or other 5. To coerce or intimidate an independent contractor, supervi-

terms or conditions of employment; but the prohibition shall ngr, confidential, managerial or executive employee, officer or
apply to a fair-share agreement. agent of the municipal employer, to induce the person to become

4. To refuse to bargain collectively with a representative opamember of the labor organization of which employees are mem-
majority of its employees in an appropriate collective bargaini rs. ) o o ]
unit. Such refusal shall include action by the employer to issue or 6. To refuse or otherwise fail to implement an arbitration deci-
seek to obtain contracts, including those provided for by statu#on lawfully made under sub. (4) (cm).
with individuals in the collective bargaining unit while collective (c) It is a prohibited practice for any person to do or cause to
bargaining, mediation or fact-finding concerning the terms ahe done on behalf of or in the interest of municipal employers or
conditions of a new collective bargaining agreement is in progrunicipal employees, or in connection with or to influence the
ress, unless such individual contracts contain express languag&Eome of any controversy as to employment relations, any act
providing that the contract is subject to amendment by a subgeshibited by par. (a) or (b).
quent collective bargaining agreement. Where the employer ha%oss Reference:See also ch. ERC 12, Wis. adm. code.

a good faith doubt as to whether a labor organization claiming the(4) PoweRs OF THE coMmissION. The commission shall be
support of anajority of its employees in an appropriategaéning governed by the following provisions relating to bargaining in
unit does in fact have that support, it may file with the commissienunicipalemployment in addition to other powers and duties pro-
a petition requesting an election to that claim. An employer shailled in this subchapter:

not be deemed to have refused to bargain until an election has beg@a) Prevention of prohibited practicesSection 111.07 shall
held and the results thereof certified to the employer by the _Cog@vernprocedure in all cases involving prohibited practices under
mission. The violation shall include, though not be limiteghis subchapter except that wherever the term “unfair labor prac-

thereby, to the refusal to execute a collective bargaining agr@ees” appears in s. 111.07 the term “prohibited practices” shall be
mentpreviously agreed upon. The term of any collectivgdiar  sybstituted.

ing agreement shall not exceed 3 years. _ (b) Failure to bargain. Whenever a dispute arises between a
5. To violate any collective bargaining agreement previoustyunicipal employer and a union of its employees concerning the
agreedupon by the parties with respect to wages, hours and conglity to bagain on any subject, the dispute shall be resolved by the
tions of employment affecting municipal employees, including &bmmission on petition for a declaratory ruling. The decision of
agreement to arbitrate questions arising as to the meaningHef commission shall be issued within 15 days of submission and
application othe terms of a collective bargaining agreement or ¥hall have the effect of an order issued under s. 111.07. The filing
accept the terms of such arbitration award, where previously #¥e petition under this paragraph shall not prevent the inclusion
partieshave agreed to accept such award as final and binding uppithe same allegations in a complaint involving prohibited prac-
them. tices inwhich it is alleged that the failure to bargain on the subjects
6. To deduct labor organization dues from an employee’safrthe declaratory ruling is part of a series of acts or pattern of con-
supervisor’s earnings, unless the municipal employer has bekwct prohibited by this subchapter.
presented with an individual order therefor, signed by the municiCross Reference:See also chs. ERC 18 and 19, Wis. adm. code.
pal employee personally, and terminable by at least the end of anyc) Methods for peaceful settlement of disputes; law enforce-
year of its life or earlier by the municipal employee giving at leastent and fire fighting personnel. ‘Mediation.” The commis-
30 days’ written notice of such termination to the municipaionmay function as a mediator in labor disputes. Such mediation
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may be carried on by a person designated to act by the commisdite of the existing collective bargaining agreement, if any, and
upon request of one or both of the parties or upon initiation of thieall set forth any additional information the commission may
commission. The function of the mediator shall be to encouragejuire on a form provided by the commission.

voluntary settlement by the parties but no mediator shall have the 2. ‘presentation of initial proposals; open meetings.” The

power of compulsion. ) meetings between parties to a collective bargaining agreement or
Cross Reference:See also ch. ERC 13, Wis. adm. code. proposed collective bargaining agreement under this subchapter
2. ‘Arbitration.” a. Parties to a dispute pertaining to the meanghich are held for the purpose of presenting initiablating pro-
ing or application of the terms of a written collective bargainingosals, along with supporting rationale, shall be open to the pub-
agreement may agree in writing to have the commission or gy Each party shall submit its initial bargaining proposals to the
other appropriate agency serve as arbitrator or may designate @R¥r party in writing. Failure to comply with this subdivision is
other competent, impartial and disinterested person to so sery@t cause to invalidate a collective bargaining agreement under
b. A collective bargaining agreement may, notwithstandingis subchapter.
s. 62.13 (5), contain dispute resolution procedures, including arbi- 3 \jediation.” The commission or its designee shall function
tration, tha_t ad_dress the suspension, reduction in rank, suspengioinediator in labor disputes involving municipal employees
and reduction in rank, or removal of such personnel. If the proggsonrequest of one or both of the parties, or upon initiation of the
dures include arbitration, the arbitration hearing shall be pubi§mmission. The function of the mediator shall be to encourage
and the decision of the arbitrator shall be issued within 180 d%untarysettlement by the parties. No mediator has the power of
of the conclusion of the hearing. compulsion.

Cross ‘Referen(.:ezs_ee a’lso ch. E_RC 16, Wis. adm. code. Cross Reference:See also ch. ERC 13, Wis. adm. code.
3. ‘Fact-finding.” If a dispute has not been settled after a rea-

jointly, may petition the commission, in writing, to initiate fact—S

finding, as provided hereafter, and to make recommendations ?é:gis Reference: See also ch. ERC 16, Wis. adm. code.
resolve the deadlock. 3 o o 5. “Voluntary impasse resolution procedures.’ In addition to
_a. Upon receipt of a petition to initiate fact-finding, the comhe other impasse resolution procedures provided in this para-
missionshall make an investigation with or without a formal _heagraph’ a municipal employer and labor organization may at any
ing, todetermine whether a deadlock in fact exists. After its invegme, as a permissive subject of bargaining, agree in writing to a
tigation the commission shall certify the results thereof. If thgspute settlement procedure, including authorization for a strike
commission decides that fact-finding should be initiated, it shgl, municipal employees or binding interest arbitration, which is
appoint a qualified, disinterested person or 3-member panglceptable to the parties for resolving an impasse over terms of
when jointly requested by the parties, to function as a fact flndghy collective bargaining agreement under this subchapter. A
b. The fact finder may establish dates and place of hearirg®y of such agreemestiall be filed by the parties with the com-
which shall be where feasible, and shall conduct the hearings pufssion. If the parties agree to any form of binding interest arbi-
suant to rules established by the commission. Upon request,tthéion, the arbitrator shall give weight to the factors enumerated
commission shall issue subpoenas for hearings conducted byuthger subds. 7., 7g. and 7r.
fact finder. The fact finder may administer oaths. Upon comple- 5g  ssyes subject to arbitration.’ In a collective bargaining
tion of the hearing, the fact finder shall make written findings @fit consisting of school district professional employees, the
fact and recommendations for solution of the dispute and sh@llnicipal employer or the labor organization may petition the
cause the same to be served on the parties and the commisgiQimission to determine whether the municipal employer has
Cost offact-finding proceedings shall be divided equally betweelyhmitted a qualified economic offer. The commission shall
the parties. At the time the fact finder submits a statement of Big,sint an investigator for that purpose. If the investigator finds
or her costs to the parties, the fact finder shall submit a cOp¥; the municipal employer has submitted a qualified economic
thereof to the commission at its Madison office. offer, the investigator shall determine whether a deadlock exists
~ ¢. Nothing herein shall be construed as prohibiting any fagétween the parties with respect to all economic issues. If the
finder from endeavoring to mediate the dispute, in which the fagtnicipal employer submits a qualified economic offer applica-
finder isinvolved, at any time prior to the issuance of the fact finghie to any period beginning on or after July 1, 1993, no economic
er's recommendations. issues are subject to interest arbitration under subd. 6. for that
d. Within 30 days of the receipt of the fact finder's recommeperiod, except that only the impact of contracting out or subcon-
dations, or within the time period mutually agreed upon by theacting work that would otherwise be performed by municipal
parties,each party shall advise the other, in writing as to its accepmployees in the collective bargaining unit is subject to interest
ance or rejection, in whole or in part, of the fact finder’s recorarbitration under subd. 6. In such a collective bargaining unit,
mendations and, at the same time, transmit a copy of such noticenomic issues concerning the wages, hours or conditions of
to the commission at its Madison office. employment of the school district professional employees in the
Cross Reference:See also chs. ERC 14 and 40, Wis. adm. code. unit for any period prior to July 1, 1993, are subject to interest
4. ‘Applicability.” This paragraph applies only to municipakrbitrationunder subd. 6. for that period. In such a collective bar-
employees who are engaged in law enforcement or fire fightiggining unit, noneconomic issues applicable to any period on or
functions. after July 1, 1993, are subject to interest arbitration after the par-
(cm) Methods for peaceful settlement of disputes; other pgieshave reached agreement and stipulate to agreement on all eco-
sonnel. 1. ‘Notice of commencement of contract negotiationsiiomic issues concerning the wages, hours or conditions of
For the purpose of advising the commission of the commenegnployment of the school district professional employees in the
ment of contract negotiations, whenever either party requeststhé for that period. In such a collective bargaining unit, if the
other toreopen negotiations under a binding collectivgg@iming commission’s investigator finds that the municipal employer has
agreement, or the parties otherwise commence negotiations isnbmitted a qualified economic offer and that a deadlock exists
such agreement exists, the party requesting negotiations shetiveerthe parties with respect to all economic issues, the munic-
immediatelynotify the commission in writing. Upon failure of theipal employer may implement the qualified economic offer. On
requesting party to provide such notice, the other party maytke 90th day prior to expiration of the period included within the
notify the commission. The notice shall specify the expiratiaqualified economic offer, if no agreement exists on that day, the

Text from the 2005-06 Wis. Stats. database updated by the Legislative Reference Bureau. Only printed statutes are certified

under s. 35.18 (2), stats. Statutory changes effective prior to 10-2-08 are printed as if currently in effect. Statutory chan ges
effective on or after 10-2-08 are designated by NOTES. Report errors at (608) 266-3561, FAX 264-6948, http.//www.le-
gis.state.wi.us/rsb/stats.html



Electronic reproduction of 2005-06 Wis. Stats. database, updated and current through Sept. 30, 2008 and 2007 Wis. Act 242.

25 Updated 05-06 Wis. Stats. Database
Not certified under s. 35.18 (2), stats. EMPLOYMENT RELATIONS 111.70

parties are deemed to have stipulated to the inclusion in a newtil a single name is left, who shall be appointed as arbitrator.
revised collective bargaining agreement of all provisions of afiyie petitioning party shall notify the commission in writing of the
predecessor collective bargaining agreement concerning eicientity of the arbitrator selected. Upon receipt of such notice, the
nomic issues, or of all provisions of any existing collective bagommission shall formally appoint the arbitrator and submit to
gaining agreement concerning economic issues if the parties hiaive or her the final offers of the parties. The final offers shall be
reopened negotiations under an existing agreement, as modigigdsideregublic documents and shall be available from the com-
by the terms of the qualified economic offer and as otherwiggssion. In lieu of a single arbitrator and upon requesbiif par-
modified by the parties. In such a collective bargaining unit, @s, the commission shall appoint a tripartite arbitration panel
and after that 90th day, a municipal employer that refuses to kegnsisting of one member selected by each of the parties and a
gain collectively with respect to the terms of that stipulatiojeytral person designated by the commission who shall serve as
applicable to the 90-day period prior to expiration of the perigf chairperson. An arbitration panel has the same powers and
includedwithin the qualified economic offer, does not violate sulyyties as provided in this section for any other appointed arbitra-
(3) (@ 4. Any such unilateral implementation aftefor ang all arbitration decisions by such panel shall be determined
August 11, 1993, during the 90-day period prior to expiration ggmajority vote. In lieu of selection of the arbitrator by the parties
the period included within a qualified economic offer, operates g5q non"request of both parties, the commission shall establish
a full, final and complete settlement of all economic iSSUES,,ceqyre for randomly selecting names of arbitrators. Under
between the parties for the period included within the qualifigfle ;e qyre, the commission shall submit a list of 7 arbitrators
economic offer. The failure of a labor organization to recognl%ﬁ the parties. Each party shall strike one name from the list. From
the validity of such a lawful qualified economic offer does n e remaining 5 names, the commission shall randomly appoint an

affect the obligation of the municipal employer to submit ecq-,”. . > .
nomic issues to arbitration under subd. 6. rbitrator. Unless both parties to an arbitration proceeding other-

. o ) . - wise agree in writing, every individual whose name is submitted
6. ‘Interest arbitration.” a. If in any collective bargaining un

di i . lifving for | ¥y the commission for appointment as an arbitrator shallds-a
a dispute relating to one or more issues, qualifying for mterg\'}%m of this state at the time of submission and every individual

arbitrationunder subd. 5s. in a collective bargaining unit to whwWEI_IO is designated as an arbitration panel chairperson shall be a
o o oS S (]jent of this state at the time of designation.
negotiation and after mediation by the commissinder subd. 3. . L ) .
and other settlement procedures, if any, established by the partied- The arbitrator shall, within 10 days of his or her appoint-
have been exhausted, and the parties are deadlocked with redp8Bf: establish a date and place for the conduct of the arbitration
to any dispute between them over wages, hours and condition8&fing. Upon petition of at least 5 citizens of the jurisdiction
employment to be included in a new collective bargaining agreés&rved by the municipal employer, filed within 10 days after the
ment, either party, or the parties joinﬂy, may petition the Commigate O.n Wthh the arblFra.tor.ls.appOInted, the arbitrator Sha” hold
sion, in writing, to initiate compulsory, final and binding arbitra@ public hearing in the jurisdiction for the purpose of providing the
tion, asprovided in this paragraph. At the time the petition is file@pportunity to both parties to explain or present supporting argu-
the petitioning party shall submit in writing to the other party arfients for theipositions and to members of the public to offer their
the commission its preliminary final offer containitglatest pro- comments and suggestions. The final offers of the parties, as
posals on all issues in dispute. Within 14 calendar days after tizmsmitted by the commission to the arbitrator, shall serve as the
date of that submission, the other party shall submit in writing kesis for continued negotiations, if any, between the parties with
preliminary final offer on all disputed issues to the petitioningespect tahe issues in dispute. At any time prior to the arbitration
partyand the commission. If a petition is filed jointly, both partiegearing, either party, with the consent of the other party, may
shall exchange their preliminary finaferfs in writing and submit modify its final offer in writing.
copies to the commission at the time the petition is filed. c. Prior to the arbitration hearing, either party may, within a
am. Upon receipt of a petition to initiate arbitration, the comime limit established by the arbitrator, withdraw its final offer and
mission shall make an investigation, with or without a formahutually agreed upon modifications thereof, if any, and shall
hearing, to determine whether arbitration should be commencigmediately provide written notice of such withdrawal to the
If in determining whether an impasse exists the commission fingiier party, the arbitrator and the commission. If both parties
that the procedures set forth in this paragraph have not been c@ithdraw their final offers and mutually agreed upon modifica-
plied with and such compliance would tend to result in a settigyns, the labor aganization, after giving 10 days’ written advance
ment, it may order such compliance before ordering arbitrati{ptice tothe municipal employer and the commission, may strike.
The validity of any arbitration award or collective bargainingjnless both parties withdraw their final offers and mutually
agreement shall not be affected by failure to comply with suglyeed upon modifications, tfieal offer of neither party shall be
procedures Prior to the close of the investigation each party shabemed withdrawn and the arbitrator shall proceed to resolve the

submit in writing to the commission its single final offer containgispyte by final and binding arbitration as provided in this para-
ing its final proposals on all issues in dispute that are subjec ph.

interestarbitration under this subdivision or under subd. 5s. in col- d. Before issuing hi h bitration decision. the arbitrat
lective bargaining units to which subd. 5s. applies. If a party fails Y- PE'Ore ISsuing his or her arbitration decision, the arbitrator
all, on his or her own motion or at the request of either party,

to submit a single, ultimate final offer, the commission shall cloS . : o
the investigation based on the last written position of the partfnduct a meeting open to the public for the purpose of providing

The municipal employer may not submit a qualified economif® OPpOrtunity to both parties to explain or present supporting
offer under subd. 5s. after the close of the investigation. Such figguments for their complete offer on all matters to be covered by
offers may include only mandatory subjects of bargaining, excdépg Proposed agreement. The arbitrator shall adopt without fur-
that apermissive subject of bargaining may be included by a patfjer modification the final offer of one of the parties on all dis-

if the other party does not object and shall then be treated as a rlied issues submitted under subd. 6. am., except those items that
datory subject. No later than such time, the parties shall also gi¥-commission determines not to be mandatory subjects of bar-
mit to the commission a stipulation, in writing, with respect to alainingand those items which have not been treated as mandatory
matters which are agreed upon for inclusion in the new ®ibjects by the parties, and including any prior modifications of
amendedollective bargaining agreement. The commission, afteuch offer mutually agreed upon by the parties under subd. 6. b.,
receiving a report from its investigator and determining that arb¥hich decision shall be final and binding on both parties and shall
tration should be commenced, shall issue an order requiring akigi-incorporated into a written collective bargaining agreement.
tration and immediately submit the parties a list of 7 arbitrators. The arbitrator shall serve a copy of his or her decision on both par-
Upon receipt of such list, the parties shall alternately strike nanties and the commission.

subd. 5s. applies, has not been settled after a reasonable peri
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e. Arbitration proceedings shall not be interrupted or termi- 8. ‘Rule making.” The commission shall adopt rules for the
nated by reason of any prohibited practice complaint filed lmpnduct of all arbitration proceedings under subd. 6., including,
either party at any time. but not limited to, rules for:

f. The costs oérbitration shall be divided equally between the a. The appointment of tripartite arbitration panels when
parties. The arbitrator shall submit a statement of his or her cosiguested by the parties.

to both parties and to the commission. b. The expeditious rendering of arbitration decisions, such as
g. If a question arises as to whether any proposal madeniivers of briefs and transcripts.

negotiations by either party is a mandatory, permissive or prohib- ¢, The removal of individuals who have repeatedly failed to
ited subject of bargaining, the commission shall determine tigue timely decisions from the commission’s list of qualified
issue pursuant to par. (b). If either party to the dispute petitiogyitrators.
the commission for a declaratory ruling under par. (b), the pro- g - prqceedings for the enforcement of arbitration decisions.
ceedings under subd. 6. c. and d. shall be delayed until the com- . ) . L ,

8m. ‘Term of agreement; reopening of negotiations.” a.

missionrenders a decision in the matter, but not during any app S . e
of the commission order. The arbitrator’s award shall be madegcePtor the initial collective bayaining agreement between the
accordance with the commission’s ruling, subject to automaﬁ@me.S and except as the parties otherwise agree, every collective
amendment by any subsequent court reversal thereof. argaining agreement covering municipal employees subject to
7. ‘Factor given greatest weight, In making any decisioth's paragraph other than school district professional employees
: 9 - : all befor a term of 2 years. No collective gaining agreement
under the arbitration procedures authorized by this paragraph,éﬁeany collective bargaining unit consisting of municipal employ-

arbitrator or arbitration panel shall consider and shall give th&J's 1act to this paragraph other than school district professional

greatest weight to any state law or directive lawfully issued by ﬁ]ployees shall be for a term exceeding 3 years

state legislative or administrative officer, body or agency which for the initial collecti o

places limitations on expenditures that may be made or revenuesP: Except for the initial collective bargaining agreement

that may be collected by a municipal employer. The arbitrator dftWeerthe parties, every collective bargaining agreement cover-

arbitration panel shall give an accounting of the considerationiB@ municipal employees who are school district professional

this factor in the arbitrator’s or panel's decision. employeeshall be for a term of 2 years expiring on June 30 of the
odd—-numbered year. An initial collective bargaining agreement

79. ‘Factor given greater weight.” In making any decisio : : e
oY . : tween parties covering municipal employees who are school
under the arbitration procedures authorized by this paragraph, ﬁ?rict prc?fessional emplgyees shgll be fgr gterm ending on June

arbitrator or arbitration panel shall consider and shall give gre following the effective date of the agreement, if that date is in

weight toeconomic conditions in the jurisdiction of the municip _ h :
employer than to any of the factors specified in subd. 7r. n odd-numbered year, or otherwise on June 30 of the following

7r. ‘Other factors considered.” In making any decision under
the arbitration procedures authorized by this paragraph, the a
trator or arbitration panel shall also give weight to the followin

i.C No arbitration award may contain a provision for reopening
g negotiations during the term of a collective bargaining agree-
ent, unless both parties agree to such a provision. The require-

factors: ) . ment for agreement by both parties does not apply to a provision
a. The lawful authority of the municipal employer. for reopening of negotiations with respect to any portion of an
b. Stipulations of the parties. agreement that is declared invalid by a court or administrative

c. The interests and welfare of the public and the financgency orendered invalid by the enactment of a law or promulga-
ability of the unit ofgovernment to meet the costs of any proposéi@n of a federal regulation.
settlement. 8p. ‘Professional school employee salaries.” In every collec-
d. Comparison of wages, hours and conditions of empldj#e bargaining unit covering municipal employees who are
ment of the municipal employees involved in the arbitration prechool district professional employees in which the municipal
ceedings with the wages, hours and conditions of employmenesfployee positions were, on July 29, 1995, assigned to salary
other employees performing similar services. ranges with steps that determine the levels of progression within

e. Comparison of the wages, hours and conditions of empl§@ch salary range, unless the parties otherwise agree, no new or
ment of the municipal employees involved in the arbitration prglodified collective bargaining agreement may contain any provi-
ceedings with the wages, hours and conditions of employmen$igin altering the salary range structure, the number of steps or the

other employees generally in public employment in the sarfRduirements for attaining a step or assignment of a position to a
community and in comparable communities. salary range, except that if the cost of funding the attainment of a

; - i ter than the amount required for the municipal
f. Comparison of the wages, hours and conditions of emplaycP, 'S 9réea . a !
ment of the municipal employees involved in the arbitration pr mployer to submit a qualified economic offer, the agreement

ceedings with the wages, hours and conditions of employmen{'&Y Contain a provision altering the requirements for attaining a
' p to no greater extent than is required for the municipal

other employees in private employment in the same commu employer to submit a qualified economic offer at the minimum

and in comparable communities. ) )
. . Bossmle cost to the municipal employer.
g. The average consumer prices for goods and services, com- . S \ -
8s. ‘Forms for determining costs.” The commission shall pre-

monly known as the cost of living. . ] : S
. . . scribe forms for calculating the total increased cost to the munici-

__h. The overall compensation presently received bitvec- 41 employer of compensation and fringe benefits provided to
ipal employees, including direct wage compensation, vacati ol district professional employees. The cost shall be deter-
holidays and excused time, insurance and pensions, medical ﬁ'ﬂﬁgd based upon the total cost of compensation and fringe bene-
hospitalization benefits, the continuity and stability of employs provided to school district professional employees who are
ment, and all other benefits received. ~ represented bylabor oganization on the 90th day before expira-

i. Changes in any of the foregoing circumstances during thén of any previous collective bargaining agreement between the
pendency of the arbitration proceedings. parties, owho were so represented if the effective date is retroac-

j- Such other factors, not confined to the foregoing, which atige, or the 90th day prior to commencement of negotiations if
normally or traditionally taken into consideration in the detethere is no previous collective bargaining agreement between the
mination of wages, hours and conditions of employment throughrties without regard to any change in the number, rank or quali-
voluntary collective bargaining, mediation, fact-finding, arbitrafications of the school district professional employees. For pur-
tion or otherwise between the parties, in the public service orgases of such determinations, any cost increase that is incurred on
private employment. any day other than the beginning of the 12-month period com-
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mencing with the effective date of the agreement or any succepbfessional employees who are assigned to perform any services
ing 12-month period commencing on the anniversary of thaita charter school, as defined in s. 115.001 (1), in a separate col-
effective date shall be calculated as if the cost increase wiagtive bargaining unit from a unit that includes any other profes-
incurred as ofhe beginning of the 12-month period beginning osional employees whenever at least 30% of those professional
the effective date or anniversary of the effective date in which temployees request an election to be held to determine that issue
cost increase is incurred. In each collective bargaining unitand a majority of the professional employees at the charter school
which subd. 5s. applies, the municipal employer shall transmitvtio cast votes in the election decide to be represented in a sepa-
the commission and the labor organization a completed form fate collective bargaining unit. Any vote taken under this subsec-
calculating the total increased cost to the municipal employertwfn shall be by secret ballot.

compensation and fringe benefits provided to the school district b Any election held under subd. 2. a. shall be conducted by
professional employees covered by digeeement as soon as poSsecret ballot taken in such a manner as to show separately the

sible after the effective date of the agreement. ~wishes of the employees voting as to the unit they prefer.
9. ‘Application.” a. Chapter 788 does not apply to arbitration ¢. A collective bargaining unit shall be subject to termination
proceedings under this paragraph. or modification as provided in this subchapter.

b. This paragraph does not apply to labor disputes involving . Nothing in this section shall be construed as prohibiting 2
municipal employees who are engaged in law enforcemdiné or or more collective bargaining units from bargaining collectively
fighting functions. through the same representative.

Cross Reference:See also chs. ERC 32 and 33, Wis. adm. code. 3. Whenever. in a particular case. a question artmserning
E (cn) # Tfhrm. .?.f lprollies?ongl school employeteb at?/\;eemtehn@presentation or appropriate unit, calling for a vote, the commis-
xceptior the iniial collective bagaining agreement between eiqy sha|| certify the results in writing to the municipal employer

parties, every collective bargaining agreement covering Munigly the |abor organization involved and to any other interested
pal employees who are school district professional employeggiies  Any ballot used in a representation proceeding shall
Eha” dba‘or a tzrm_ o_f_2|yeehrs e_xplrlgg on June 30 of the odt;:i—nu icludethe names of all persons having an interest in representing
ered year. An initial collective bargaining agreement betwegpq resylts. The ballot should be so designed as to permit a vote
partiescovering municipal employees who are school digifiet  »ainst representation by any candidate named dyatiot. The
fessionalemployees shall be for a term ending on June 30 folloyyy s ofthe commission, on which a certification is based, shall

ing the effective date of the agreement, if that date is in an oqgls -y clusive unless reviewed as provided by s. 111.07 (8)
numbered year, or otherwise on June 30 of the following year. . ) ) i
4. Whenever the result of an election conducted pursuant to

(d) Selection of representatives and determination of appryg 3 'is inconclusive, the commission, on request of any party
]?”atﬁ units for CO||E;:IIVFTI bar_galnt;ngl._A_ reptr)esentatl_ve_chosfento the proceeding, may conduct a runoff election. Any such
or the purposes of collective bargaining by a majority o t%E‘;:esmust be made within 30 days from the date of certification.

municipal employees voting in a collective bargaining unit shajl 3" noff election the commission may drop from the ballot the
be the exclusive representative of all employees in the unit for e of the candidate or choice receiving the least number of
purpose of collective bargaining. Any individual employee, QJjtas

any minority group of employees in any collective bargaining 5. Questions as to representation may be raised by petition of
unit, shall have the right to present grievances to the municipal > =" | | icipal | N
employer inperson or through representatives of their own choosS tmtl.m'ct'ﬁa enpr\%]er or.tany munlcblpatlhemptgiyeetﬁr tany _rt'ep{.e
ing, and the municipal employer shall confer with said employggative fhereol. Where It appears by the petition that a situation
in relation thereto, if the majority representative has beerded ~ ©XIStS requiring prompt action so as to prevent or terminate an
the opportunity to’ be present at the conferences. Any adjust rgency, the commission shall act upon the petition forthwith.
resultingfrom these conferences shall not be inconsistent with th&® ffact thﬁt anlele_cnon has bere]n held shall not fprevelnt the h?gld'
conditions of employment established by the majority represenfid Of another election among the same group of employees, If it

tive and the municipal employer appears to the commission that sufficient reason for another elec-
' tion exists.

2. a. The commission shall determine the appropriate ColleCz, ss Reference: See also ch. ERC 11. Wis. adm. code.

tive bargaining unit for the purpose of collective bargaining and (m) Binding arbitration, first class cities.This paragraph

shallwhenever possible, unless otherwise required under this sujz :
chapter, avoid fragmentation by maintaining as few collecti ’s’nall apply only to members of a police department employed by

= . b . ; . X ies of the 1st class. If the representative of members of the
bargainingunits as practicable in keeping with the size of the totgljice department, as determined under par. (d), and representa-
municipal work force. In making such a determination, the comyas of the city reach an impasse on the terms of the agreement,
mission may decide whether, in a particular case, the munici

) e ) dispute shall be resolved in the following manner:
employees in the same or several departments, divisions, insti u-1 Either th tati f th b f th i
tions, crafts, professions or other occupational groupings consfi- ~ : ter the representat_lvghg the mem f_—‘trs Oth € police
tute acollective bargaining unit. Before making its determinatioff €Partment or the representativeéra city may petition the com-
ssion for appointment of an arbitrator to determine the terms of

the commission may provide an opportunity for the mummpﬁ?ﬁ agreement relating to the wages, hours and working conditions

employees concerned to determine, by secret ballot, whethe h .
not they desire to be established as a separate collectjeirtiag of the members of the police department and other matters subject
tlgparbitration under subd. 4.

unit. The commission shall not decide, however, that any gro e ) -
of municipal employees constitutes an appropriate collective bar- 2. The commission shall conduct a hearing on the petition,
gaining unit if the group includes both municipal employees wi@d upon a determination that the parties have reached an impasse
are school district professional employees and municipal empl&p matters relating to wages, hours and conditions of employment
ees who are not school district professional employees. The c&hother matters subject to arbitration under subd. 4. on which
mission shall not decide that any other group of municipHlere is no mutual agreement, the commission shall appoint an
employees constitutes an appropriate collective bargaining uniipitrator to determine those terms of the agreement on which
the group includes both professional employees and nonprofé&re is no mutual agreement. The commission may appoint any
sionalemployees, unless a majority of the professional employd&yson it deems qualified, except that the arbitrator may not be a
vote for inclusion in the unit. The commission shall not decidésident of the city which is party to the dispute.

that any group of municipal employees constitutes an appropriate 3. Within 14 days of the arbitrator’s appointment, the arbitra-
collective bargaining unit if the group includes both craft employer shall conduct a hearing to determine the terms of the agreement
ees and noncraft employees unless a majority of the craft empl@fating towages, hours and working conditions and other matters
ees vote for inclusion in the unit. The commission shall place thebject to arbitration under subd. 4. The arbitrator may subpoena
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witnesses at the request of either party or on the arbitrator’s omant between the representative of those employees and their
motion. All testimony shall be given under oath. The arbitratemployer.
shalltake judicial notice of all economic and social data presented 7 Al subjects described in subd. 4. shall be negotiable

by the parties which is relevant to the wages, hours and workiaghveen the representative of the members of the police depart-
conditions othe police department members or other matters Syjant and the city.

ject to arbitration under subd. 4. The other party shall have an . . .
opportunity toexamine and respond to such data. The rules of eyj-_o-. Within 30 days after the close of the hearing, the arbitrator
Il issue a written decision determining the terms of the agree-

; ) ; S
dence applicable to a contested case, as defined in s. 227.01 2ht between the parties which were not the subject of mutual

shaill a?npg/ettgrtr:?nﬂza;ggebg?;]es tohfethagt;::]rggrrr.went on which th reement and on which the parties negotiated in good faith to
s no mutual agreement and on which the parties have negol %ﬁfaescstec;fﬁg hearing under this paragraph. The atbirator shall
to impasse, as determined by the commission, the arbitrator, Witfl;; ™\ < on< tor each determination. Each proposition or fact

out restriction because of enumeration, shall have the power {Q; : b
. N . accepted by the arbitrator must be established by a preponderance
a. Set all items of compensation, including base wages, 1Qf1he evidence.

gevity pay, health, accident and disability insurance programs, . . .
pension programs, including amount of pension, relative con- 9. Subject to subds. 11. and 12., within 14 days of the arbitra-

tributions, and all eligibility conditions, the terms and condition®"'S decision, the parties shall reduce to writing the total agree-
of overtime compensation and compensatory time, vacation pagnt composed of those items mutually agreed to between the
and vacation eligibility, sickness pay amounts, and sickness p&yties and the determinations of the arbitrator. The document

eligibility, life insurance, uniform allowances aady other simi- Shall be gined by the arbitrator and the parties, unless either party
lar item of compensation. seeks judicial review of the determination pursuant to subd. 11.

b. Determine regular hours of work, what activities shall 10. All costs of the arbitration hearing, including the arbitra-
constitute overtime work and all standards and criteria for tk&’s fee, shall be borne equally by the parties.

N=H=DD

assignment and scheduling of work. 11. Within 60 days of the arbitrator’s decision, either party
c. Determine a seniority system, and how seniority shaflay petition the circuit court for Milwaukee County to set aside
affect wages, hours and working conditions. or enforce the arbitrator’s decision. If the decision was within the
d. Determine a promotional program. subject matter jurisdiction of the arbitrator as set forth in subd. 4.,

e. Determine criteria for merit increases in compensation a'ﬁk? court must enforce the decision, unless the court finds by a
clear preponderance of the evidence that the decision was pro-

the procedures for applying such criteria. - ; .
fp Determine allva\)/c);rkgrules affecting the members of thcured byfraud, bribery or collusion. The court may not review the
poliée department, except those work ru?es created by law. gufficiency of the evidence supporting the arbitrator’s determina-

) . ion of the terms of the agreement.
g. Establish any educational program for the members of tthe d

; ; ; ~12. Within 30 days of a final court judgment, the parties shall
gg:ﬁefodreffnzragigttﬁgepnrwoe;r;rgproprlate, together with a mecrheaducethe agreement to writing and with the arbitrator execute the

h. Establish a system for resolving all disputes under tﬁgreement pursuant to subd. 9.

agreement, including final and binding 3rd—party arbitration. 13- Subsequent to the filing of a petition before the commis-

i. Determine the duration of the agreement and the memb%'{%n pursuant to su%cé. %; anq E”or fo the exec_Lljtlon c|>|f ar; agree-
y e nt pursuant to subd. 9., neither party may unilaterally alter any

of the department to which it shall apply. term of the wages, hours and working conditions of the members

_J. Establish a system for administration of the collective bags ihe nolice department or any other matter subject to arbitration
gaining agreement between the parties by an employee of thei. < bd. 4.

police department who is not directly accountable to the chief Of, < reference: See also ch. ERC 31, Wis. adm. code.

police or the board of fire and police commissioners in matters(l_) Strikes prohibited.Except as authorized under par. (cm)
relating to thff‘t administration. . . 5. and 6. c., nothing contained in this subchapter constitutes a
k. Establish a system for conducting interrogations of MePrant of the right to strike by any municipal employee or labor
bers of the police department that is limited to the hours betw ganization, and such strikes are hereby expressly prohibited.
7a.m. and 5 p.m. on working days, as defined in s. 227.01 (18}r5qraph (cm) does not authorize any sirike after an injunction
if the interrogations could lead to disciplinary action, demotiop, s been issued against such strike under sub. (7m).
0; dlsmlssali but ort1.e tkt[at does not apply if the interrogation is pa?t(m) Prohibited subjects of bargaining; school district munici-
of a criminal investigation. o PO .
5. In determining the proper compensation to be received ﬁ)al employers.In a school district, the municipal employer is pro-

members of the department under subd. 4., the arbitrator shall u%—'ted from pargalnlng collegtlyely with respect to:
lize: 1. Reassignment of municipal employees who perform ser-

a. The most recently published U.S. bureau of labor statistYégeSfor a board of school directors under ch. 119, with or without
X o gard to seniority, as a result of a decision of the board of school

“Standards of Living Budgets for Urban Families, Moderate an . ST
rectors to contract with an individual or group to operate a

Higher Level”, as a guideline to determine the compensation n . i
essary for members to enjoy a standard of living commensurﬁ?@o‘)' as a charter school, as defined in s. 115.001 (1), or to con-

with their needs, abilities and responsibilities; and vert a school to a charter school, or the impact of any such reas-
b. Increases in the cost of living as measured by the averggment on the wages, hours or conditions of employment of the

annual increases in the U.S. bureau of labor statistics “Consu icipal employees who pe.rfprm those services.

Price Index” since the last adjustment in compensation for those 2. Reassignment of municipal employees who perform ser-

members. vices for a board of school directors, with or without regard to
6. In determining all noncompensatory working conditiongeniority, as aesult of the decision of the board to close or reopen

and relationships under subd. 4., including methods for resolvidgchoo! under s. 119.18 (23), or the impact of any such reassign-

disputes under the labor agreement, the arbitrator shall consfi#&t on the wages, hours or conditions of employment of the

the patterns of employee—employer relationships generally pfaunicipal employees who perform those services.

vailing between technical and professional employees and their 4. Any decision of a board of school directors to contract with

employers in both the private and public sectors of the economyschool or agency to provide educational programs under s.

where those relationships have been established by a labor agt&@:235, or the impact of any such decision on the wages, hours
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or conditions of employment of the municipal employees whareliminary steps and shall commence immediately to arbitrate
perform services for the board. the dispute.

6. Solicitation of sealed bids for the provision of group health (c) Penalties. 1. ‘Labor organizations.” a. Any labor orga-
care benefits for school district professional employees as pnization which violates sub. (4) (L) shall be penalized by the sus-
vided in s. 120.12 (24). pension of any dues check-off agreement and fair-share agree-

(mc) Prohibited subjects of bargaining.The municipal ment between the municipal employer and such labor
employer is prohibited from bargaining collectively with respe@rganization for a period of one year. At the end of the period of
to: suspension, any such agreement shall be reinstated unless the

1. The prohibition of access to arbitration as an alternative!@0r 0ganization is no longer authorized to represent the munici-
the procedures in s. 62.13 (5). pal employees covered by such dues check-off or fair-share

2. The reduction of standards in s. 62.13 (5) (em) 1. to 7_agreement or the agreement is no longer in effect.

3 Th t of tion i that is i ist b. Any labor oganization which violates sub. (4) (L) after an
with s ezelpgaén)q?r?) o compensation in a way that IS Inconsis ﬁﬂhnction has been issued shall be required to forfeit $2 per mem-

o o o ber per day, but not more than $10,000 per day. Each day of con-
(5) ProceburEs. Municipal employers, jointly or individu- tinyed violation constitutes a separate offense.

ally, may employ a qualified person to discharge the duties of 2. ‘Individuals.” Any individual who violates sub. (4) (L)
labor negotiator and to represent such municipal employegi?r ) ;

jointly or individually, in conferences and negotiations under th, er an injunction against a strike has been issued shall be fined
section. Ircities of the 1st, 2nd or 3rd class any member of the ¢ 0. Each day of continued violation constitutes a separate

council, including the mayor, who resigns therefrom may, duri ense. After the injunction has been issued, any municipal
. . it ployee who is absent from work because of purported illness
:ir(])en tgfr ?;gg: anglf)qi;rt]gr Tﬁ&?%g :Llj%gt:ccii,o%e fvll'q?(':bhle (t)?sitir:)i %OI '_'presumed to be on strike unless the iliness is verified by a written
g ’ P ﬁé ort from a physician to the municipal employer. The court shall

ing said term has been created by or the selection to whic éer that anv fine i . S .
X : ! y fine imposed under this subdivision be paid by
vested in such city council, and s. 66.0501 (2) shall be dee ans of @alary deduction at a rate to be determined by the court.

3. ‘Strike in violation of award.” Any person who authorizes
r otherwise participates in a strike after the issuance of any final
d binding arbitration award or decision under sub. (4) (cm) and
rior to the end of the term of the agreement which the award or

b : . p isi ds or creates shall forfeit not less than $15. Each
employees so desiring be given an opportunity to bargain coll CISION amends or Cre .
tively with the municipal employer through a labor organizatio y of lcontmued V|olat|on,const|tutes e} separa_te off_ensz_a.
or other representative of the employees’ own choice. If such pro- 4- ‘Contempt of court” The penalties provided in this para-
cedures fail, the parties should have available to them a f&#@ph do not preclude the imposition by the court of any penalty
speedy, effective and, aboat, peaceful procedure for settlemenfOr contempt provided by law.
as provided in this subchapter. (d) Compensation forfeitedNo municipal employee may be

(7) PENALTY FORSTRIKER. (8) Whoever violates sub. (4) (L) paid wages or salaries by the municipal employer for the period
after an injunction against such a strike has been issued shafl$dng which he or she engages in any strike.
fined $10. After the injunction has been issued, any employee(e) Civil liability. Any party refusing to include an arbitration
who is absent from work because of purported iliness shall be grerard or decision under sub. (4) (cm) in a written collective bar-
sumed to be on strike unless the illness is verified by a writtgaining agreement or failing to implement the award or decision,
report from a physician to the employer. Each day of continugdlessgood cause is shown, shall be liable for attorney fees, inter-
violation constitutes a separate offense. The court shall order #giton delayed monetary benefits, and other costs incurred in any
any fine imposed under this subsection be paid by means gfcéion bythe nonoffending party to enforce the award or decision.
salary deduction at a rate to be determined by the court. (f) Application. This subsection does not apply to strikes

(b) This subsection applies only to municipal employees witolving municipal employees who are engaged in law enforce-
are engaged in law enforcement or fire fighting functions. ment or fire fighting functions.

(7m) INJUNCTIVE RELIEF; PENALTIES; CIVIL LIABILITY. (&) (8) SuPeRVISORY UNITS. (a) This section, except subs. (1)
Injunction; prohibited strike. At any time after the commence-(nm), (4) (cm) and (7m), applies to law enforcement supervisors
ment of astrike which is prohibited under sub. (4) (L), the municiemployed by a 1st class city. This section, except subs. (1) (nm),
pal employer or any citizen directly affected by such strike m&g) (cm) and (jm) and (7m), applies to law enforcement supervi-
petition the circuit court for an injunction to immediately termisors employed by a county having a population of 500,000 or
nate the strike. If the court determines that the strike is prohibited@re. For purposes of such application, the term “municipal
undersub. (4) (L), it shall issue an order immediately enjoining tresmployee” includes such a supervisor.
strike, and in addition shall impose the penalties provided in par.(b) This subchapter does not preclude law enforcement super-
(c). visors employed by municipal employers other than 1st class cit-

(b) Injunction; threat to public health or safetyt any time ies and counties having a population of 500,000 or more or fire
after a labor organization gives advance notice of a strike unéighting supervisors from organizing in separate units of supervi-
sub. (4) (cm) which is expressly authorized under sub. (4) (cradrs for the purpose of negotiating with their municipal employ-
the municipal employer or any citizen directly affected by sucts.
strikemay petition the circuit court to enjoin the strike. If the court Cross Reference:See also ch. ERC 11, Wis. adm. code.
finds that the strike poses an imminent threat to the public health(c) The commission shall by rule establish procedures for cer-
or safety, the court shall, within 48 hours after the receipt of thiication of such units of supervisors and the levels of supervisors
petition but after notice to the parties and after holding a hearitg be included in the units. Supervisors may not be members of
issue an order immediately enjoining the strike, and in addititimee same bargaining unit of which their subordinates arebeesm
shall order the parties to submit a new final offer on all disput&the commission may require that the representative of any super-
issues to the commission for final and binding arbitration as prasory unit shall be an organization that is a separate local entity
vided in sub. (4) (cm). The commission, upon receipt of the fifabm the representative of the nonsupervisory municipal employ-
offers of the parties, shall transmit them to the arbitrator or a sees but such requirement does not prevent affiliation by a supervi-
cessor designated by the commission. The arbitrator shall osuty representative with the same parent state or national orga-

inapplicable thereto.

(6) DecLARATION OF PoLICY. The public policy of the state as
to labor disputes arising in municipal employment is to encoura,
voluntary settlement through the procedures of collective b
gaining. Accordingly, it is in the public interest that municip
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nization as the nonsupervisory municipal employeeArbitratorsappointed pursuant to the grievance procedure contained in a collective
representative bargaining agreement properly held@novdactual hearing to determine whether
p ' just cause existed for the school board to terminate a tedadrémey v. School Dis-

(9) PoweRsoF cHIEFOF POLICE. Nothing in s. 62.50 grants thetrict of West Salem, 108 Wis. 2d 167, 321 N.W.2d 255 (1982).

i ice in citi i i imin- Mediation—arbitratiomunder s. 111.70 (4) (cm) is a constitutional delegation of leg-
chief of pollce in cities of the 1st class any aUthomy which dlmll’il IE\tlive authority. Milwaukee County v. District Council 48, 109 Wis. 2d 14, 325

ishes or in any other manner affects the rights of municipily sd 350 (Ct. App. 1982).

employeesvho are members of a police department employed by contract provision stating that a teacher speaking or writing as a citizen shall be

a city of the 1st class under this section or under any collective b@ge frolm administrzt_ive and Sghool Censorghip and g_isciplifng was p_rimaglly rilr?tefli(
i S : : oyment conditions, and was a mandatory subject of bargaining. Blackhawl

gaining agreement which is entered into between a city of the B Y e oo e A e 42, 320 N.W.24 247 (CE App. 1982).

class and a labor organization representing the members of it () (im) is constitutional. Brennan v. WERC, 112 Wis. 2d 38, 331 N.W.2d 667

police department. (Ct. App. 1983).

History: 1971 c. 124, 246, 247, 307, 336; 1973 c. 64, 65; 1977 c. 178, 186, 272VERC did not abuse its discretion by finding no community of interest between
442, 449; 1979 c. 32 s. 92 (15); 1981 c. 20, 112, 187; 1983 a. 189, 192; 1985 apressional teachers and student interns. Unit fragmentation under d. 111.70 (4) (d)
1985 a. 182 s. 57; 1985 a. 318; 1987 a. 153, 399; 1991 a. 136; 1993 a. 16, 429,249%; is discussed. Arrowhead United Teachers v. WERC, 116 Wis. 2d 580, 342
1995 a. 27, 225, 289; 1997 a. 27, 237; 1999 a. 9, 65; 1999 a. 150 s. 672; 2001 &-¥8:2d 709 (1984).

2005 a. 253; 2007 a. 20. A school board’s anti—-nepotism policy was a mandatory subject of bargaining.
A collective bargaining provision that releases only teacher members of a majofghool District of Drummond v. WERC, 121 Wis. 2d 126, 358 N.W.2d 285 (1984).
unionfrom in—service days to attend, with pay, a state convention of the union is disBecause school supervisors are not subject to this section, a fair-share deduction

criminatory,but the school board can deny compensation to minority union membém the paychecks of nonunion superviseas not authorized. Perry v. Milwaukee
who attend a regional convention of their union, if the board does so in good falbard of School Directors, 131 Wis. 2d 380, 388 N.W.2d 638 (Ct. App. 1986).
Ashland Board of Education v. WERC, 52 Wis. 2d 625, 191 N.W.2d 242 (1971). A provision in a union’s constitution requiring a local to forfeit its treasury upon

A school district may discharge teachers who engage in a strike. There is a meaamte of disaffiliation was void as against public policy. Wells v. Waukesha Marine
ingful distinction between governmental employees and nongovernmental empiBgnk, 135 Wis. 2d 519, 401 N.W.2d 18 (Ct. App. 1986).
ees. The strike ban imposed on public employees is based upon a valid classificatiophe defense of “good cause” under s. 111.70 (7m) (e) is available to an employer
and the legislation creating it is not an unconstitutional denial of equal protectigiat fails to implement an arbitration award of retroactive wages within 31 days pur-
Hortonville Education Association v. Joint School District No. 1, 66 Wis. 2d 469, 22%ant to s109.03 (1). Employees Local 1901 v. Brown County, 146 Wis. 2d 728, 432
N.W.2d 658. Reversed on other grounds. 426 U.S. 482, 49L. Ed 2d 1 (1976). N.W.2d 571 (1988).

A letter sent to city employees by the mayor and council members during a repreFhe 3-year limitation under sub. (3) (a) 4. on the term of agreements does not limit
sentation election campaign that coercively and erroneously warned employeestt@tcope of deferred compensation proposals. City of Brookfield v. WERC, 153
all fringe benefits would cease if union representation were accepted was a prohilygsl 2d 238, 450 N.W.2d 495 (Ct. App. 1989).
labor practice under sub. (3) (2) 1.; “benign generalities” contained elsewhere in thepe interest arbitration provisions in sub. (4) (cm) 6. apply during the negotiation
letter werensufficient to overcome its specific threats. A 2nd letter, which predicteg} \yages, hours, and conditions of employmenit for positions newly accreted to a bar-
a relative loss in benefits and freedom of action, cited the cost of union dues, ‘éxingunit. Wausau School District Maintenance UnioWMERC, 157 Wis. 2d 315,
emphasized wage rates and fringe benefits, also constituted a prohibited labor ﬁ@'N W.2d 861 (Ct. App 1990)
tice. Anemployer may not camouflage threats under the guise of predictions, and o S : .

%countys decision to sell a health care center was not a mandatory subject of bar-

statements isontext were intended as threats and accepted as such by the emplo N . )
WERC v. City of Evansville, 69 Wis. 2d 140, 230 N.W.2d 688 (1975). é%s 1, Loyl 2236, AFSCME, ARL=CIO v. WERC, 157 Wis. 207708, 461 N.W.2d

Althoughemployees seeking to enforce the terms of a collective bargaining agree;, hether aubject is a mandatory, permissive, or prohibited subject gaisang,

ment are bound by the remedial provisions therein, the plaintiffs were not requir i c 22 i S ;

to exhaust contractual remedies prior to filing their action in court. Browne v. Ml(l? uding finding a partlculalr cor;(tract proglsmn %onsltltqtlonally prohibitefty e

waukee Board of School Directors, 69 Wis. 2d 169, 230 N.W.2d 704 (1975). etermination o/WERC. Milwaukee Board of School Directors v. WERC, 163 Wis.
) > AN 2d.739, 472 N.W.2d 553 (Ct. App. 1991).

The board of education of a city school district was a proper party and had FArbitration decision” in sub (3) (@) 7. encompasses all items incorporated into a
capacity to maintain an action to enjoin a strike by district teachers. Wisconsin Rap- - vt . : =S .
idsp.]oin); School District No. 1 v. WiJsconsin Rapié/s Education Association, 70 Wigsultant collective bargainiragreement, including those not in dispute. The failure
2d 292, 234 N.W.2d 289 (1975). implement an “arbitration decision” arises when an employer fails to incorporate

) . o - . . ecific terms of the award into the resultant agreement or to give retroactive effect
The fine under sub. (7) applicable to employees violating an injunction aga'”ﬁsﬁ%conomic items in a retroactive contract. Sauk County v. WERC, 165 Wis. 2d 406
strike by municipal employees, to be paid by salary deduction, is inapplicable t97& N W 2d 267 (1991) ’ ’
laborassociation composed of such employees. Kenosha Unified School District N%h - ) S
H ot ; ether payments under an arbitration award are due from the entry of the award
v Kenosha Education Association, 70 W'.SI 2d 325‘ 234 N'W'gd 811 (197.5)'4 depends othe overall circumstances. Kenosha Fire Fighters v. City of Kenosha, 168
Manageriaemployees are those who participate in the formulation, determinatiqiis 24 658 484 N.W.2d 152 (1992).

and implementafion of management policy or possess effective authority to comimi sheriff’s assignment of a deputy to an undercover drug investigation falls within

ghse(irg%c)).yers resources. City of Milwauke$WERC, 71 Wis. 2d 709, 239 N.W.2d the constitutionally protected powers of the sheriff and could not be limited by a col-

- . . . __.lective bargaining agreement. Manitowoc Co. v. Local 986B, 168 Wis. 2d 819, 484

A WERC order under sub. (4) (d) 2. a. determining the voting unit and directiNgy, 24 5391 (195;2)9 See also Washington County v. Deputy Sheriff’s Association,
that an election be held was not reviewable under ch. 227. City of West Allis)> \nis. 2d 728 531 N.W.2d 468 (Ct. App. 1995).

WI’\EARC(‘j 72 Wis. s.d 268’f24?| N.\_N.ZS 416.(1.976)'d b. (1) (d b (1 The constitutional requirements ofiaion’s collection of agency fees under a fair—

b andatory ﬁ” jects of col ectlvedargﬁlnllng under sub. ( %]( ) [now su_l -( I) (iﬁgre agreement include: 1) an adequate explanation of the basis of the fee; 2) a rea-
etween teachers’ associations and school boards are: 1) those primarily relate@ gy, “orompt opportunity to challenge the amount of the fee before an impartial
wages, hours, and conditions of employment; and 2) the impact of the establlshrgg ionmaker; and 3) an escrow for the amounts reasonably in dispute. Browne v.

of educational policies affecting wages, hours, and conditions of employment. BelgiERc, 169 Wis. 2d 79, 485 N.W.2d 376 (1992).
Educa_tlon ASSOC'at'OE.V' VQ/IERC& & erfa.Zdrf?" 242 QI'W'Zd 23l (|}9|76)' " To be chargeable to nonunion, public sector employees under a fair share agree-

A grievance was arh '”ah e under t eﬁ 'S‘é grgﬁ ag n%nrenevya (!:jak;Jseho 2 Bnt,union activities must: 1) be germane to collective bargaining activity; 2) be jus-
gaining agreement when the contract offered by the board was signed by the tegglie 1y the government's vital policy interest in labor peace and avoiding “free rid-
afterdeleting the title “probationary contract” and the board did not accept this coulis.» ang 3) not significantly add to the burdening of free speech that is inherent in
teroffer or offer the teacher a 2nd contract. Jefferson Jt. School District No. 10 v. 'égency or union shop. Browne v. WERC, 169 Wis. 2d 79, 4821376 (1992).
ferson Educatlon As;oc!atlon, .78 Wis. 2d .94' 253. l\.l.W.Zd'536'(1977). No bright-line test exists for determining whether a register in probate, probate

Collective bargaining is required regarding decisions primarily related to wagesyister, or probate commissioner is subject to s. 111.70 and eligible for union mem-
hours, and conditions of employment, but not is not required for decisions primagi¥rshin’ Factors to be considered include budget and administrative duties assigned
related to the formulation or management of public policy. Unified School Distrigy 4t person. Manitowoc County v. Local 98G&0 Wis. 2d 692, 489 N.\&H 722
No. 1 of Racine County v. WERC, 81 Wis. 2d 89, 259 N.W.2d 724 (1977).  (ct. App. 1992). See also lowa County v. lowa County Courthouse, 166 Wis. 2d 614,

A labor contract under s. 111.70 may limit the scope of the police chief’s discretiggo N.\w.2d 499 (1992).
under s. 62.13 (4) (a). Glendale Professional Policemen’s Association v. Glendal§yhen acollective bargaini ; i _

- gaining agreement could cover a dispute and there is no pro
83 Wis. 2d 90, 264 N.W.2d 594 (197,8); o . . . vision that specifically excludes the dispute, the agreement’s grievance and arbitra-

In applying the doctrine of primary jurisdiction, the trial court did not abuse its digon provisions apply.” Racine Education Association. v. Racine Unified School Dis-
cretion by transferring a case involving a prohibited practice under sub. (3) (a) ltrfex, 176 Wis. 2d 273, N.w.2d (Ct. App. 1993).
the commission after all constitutional issues had been resolved. Browne v. MilwanY/Iaking pension contributions for jailers equal in amount to those for its protective
kee Board of School Directors, 83 Wis. 2d 316, 265 N.W.2d 559 (1978). occupation participants (POPS) under s. 40.02 (48) does not require reclassification

Under sub. (3) (a) 6., a municipal employer may deduct union dues from the pathe jailers as POPS, is allowed under s. 40.05 (2) (g) 1., and is a mandatory subject
check of a minority union member. Milwaukee Federation of Teachers, Local N .bargaining under sub. (1) (a). County of LaCrosse v. WERC, 180 Wis. 2d 100, 508
252 v. WERC, 83 Wis. 2d 588, 266 N.W.2d 314 (1978). N.W.2d 9 (1993).

The layoff of public employees due to budget cuts was not a mandatory subject &f school board’s unilateral change in rules governing the use of sick leave after the
bargaining. City of Brookfield v. WERC, 87 Wis. 2d 819, 275 N.W.2d 723 (1979%xpiration of a collective bargaining agreement changed the status quo and was
The question of primary jurisdiction arises only when an agency and a court haapermissible. A “zipper” clause in the expired agreement providing that the agree-
jurisdiction over the subject of a matter of dispute. The decision for the courient superceded all previous agreements did not prevent the examination of past
whether itshould exercise its discretion to retain the case. McEwen v. Pierce Couptgctice in determining thetatus quo. St. Croix Falls School District v. WERC, 186

90 Wis. 2d 256, 279 N.W.2d 469 (1979). Wis. 2d 671, 522 N.W.2d 507 (Ct. App. 1994).

Under sub. (3) (a) 6., the fair-share provision of a successor collective bargaininhe status quo to be maintained during negotiations is dynamic. When history
agreement was applied retroactively to a hiatus between agreements. Berrshows changes in compensation upon employee attainment of specified experience
WERC, 94 Wis. 2d 214, 287 N.W.2d 829 (Ct. App. 1979); affirmed. 99 Wis. 2d 2598yels, the employer is required to continue the practice during negotiations. Jeffer-
299 N.W.2d 248 (1980). son County v. WERC, 187 Wis. 2d 646, 523 N.W.2d 172 (Ct. App. 1994).
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A proposal to make the suspension of a police officer subject to arbitration, ratheA board of education may not prevent a nonunion teacher from speaking on a bar-
thanreview under s. 62.13, is not a mandatory subject of bargaining and is in irrecgaining issue at an open meeting. Madison School District, v. WERC, 429 U.S. 167
cilable conflict with s. 62.13. City of Janesville v. WERC, 193 Wis. 2d 492, 533976).

N.W.2d 34 (Ct. App. 1995). A teacher’s allegede factotenure is not a protected property interest. Liberty

The sheriff's power to appoint, dismiss, or demote a deputy is not constitutionahyerests are discussed. Stevens v. Jt. School Dist. No. 1, Rusk County 429 F. Supp.
protectecand may be limited by @ollective bargaining agreement not in conflict with477 (1977).
the statutes. Heitkemper v. Wirsing, 194 Wis. 2d 182, 533 N.W.2d 770 (1995). Seg/ERC and trial courts have concurrent jurisdiction over alleged violations of this
also Brown County Sheriff Dept. v. Employees Association, 194 Wis. 2d 266, 53&ction. Aleman v. Milwaukee County, 35 F. Supp. 2d 710 (1999).

N.W.2d 766 (1995)-_ . o . . The crisis of the 70's—who will manage municipal government? Mulcahy, 54

The phrase “consisting of school district professional employeesibin(4) (cm) MLR 315.
5s. means consisting exclusively of school district professional employees. Madis ini ;

Teachersinc. v.Madison Metropolitan School District, 197 Wis. 2d 731, 541 N.w.2d Oﬂllunl(:lpal personnel problems anq SO|‘UII(.)FIS. Mulcahy, 56 MLR 529. )
_ Right to strike and compulsory arbitration: panacea or placebo? Coughlin, Rader,
786 (Ct. App. 1995), 93-3323. 58 MLR 205

Sub. (4) (d) deals with the rights of an employee or minority group of employee%. S icinal labor law: A d for ch Mulcah 4R h 64
to participate in collective bargaining, and not with the rights of an employee to p, I__R,lslconsin S municipal labor law: A need for change. Mulcahy and Ruesch,
ceeddirectly against an employer for a breach of the collectivgali@ing agreement. ) 03 ( 9_80)' o ) . o . . .
Gray v. Marinette County, 200 Wis. 2d 426, 546 N.W.2d 553 (Ct. App. 1996), Final offer interest arbitration in Wisconsin: Legislative history, participant atti-
95-1906. tudes, future trends. Clune and Hyde, 64 MLR 455 (1981).

A school board’s implementation of year-round school programs was primarilyPublic sector collective bargaining. Anderson, 1973 WLR 986.
related to educational policy, not hours and wages, and was not a mandatory subjegipartial decisionmaker—authority of school board to dismiss striking teachers.
of bargaining. Racine Education Association v. WERC, 214 Wis. 2d 353, 57477 WLR 521.

N.W.2d 887 (Ct. App. 1997), 97-0306. : P - . . -
The negotiation for wages, hours, and terms of employment for a position cre: F'?SLganrgﬁg;g:g} lﬂ%tarie:wtilgg gx tgg;lgl\llt\c/s&ngzgt'o strike: Wisconsin's new

during the term of a collective bargaining agreement, which will apply to the new’ " Lo f ) o - .
position, is a new agreement for that position within sub. (4) (cm) 6., subject to a piYnion security in the public sector: Defining political expenditures related to col-
tration. Local 60 v. WERC, 217 Wis. 2d 602, 579 N.W.2d 59 (Ct. App. 19971)?0“Ve bargaining. 1980 WLR 134.
97-1877. Fact-finding in public employment disputes. Marshall, 43 WBB, No. 6.
If an employee agrees to waive any federal statutory right, that is an agreement
betweerthe employee and the employer and is not a collectiggaivang agreement. e P
As such, it is not a violation of a collective bargaining agreement for an employe 1.71 General pI’OVISIonS.. (1) The cqmmls§|on may
refuse to sign such a waiver in a settlement, and WERC cannot order the empl@@@pt reasonable rules relative to the exercise of its powers and

to sign the agreement. Thomsen v. WERC, 2000 WI App 90, 234 Wis. 2d 494, @@thonty and proper rules to govern its proceedings and to regu-

N.W.2d 155, 99-1730. . . LE
The existence of a qualified economic offer (QEO) under sub. (1) (nc) is fundg-te the conduct of all elections and hearings. The commission

mentally distinct from the QEO’s implementation and numerical calculations. ghall, upon request, provide a transcript of a proceeding to any

QEO is made when an employer submits an offer to maintain fringe benefits i i -
minimum salary increases consistent with sub. (1) (nc). Once a QEO is made,(wgrty to the proceeding for a fee, established by rule, by the com

any 7. . k
issues concerning the calculation of fringe benefit costs and salaries may stilmésmn at a uniform rate per page. All transcript fees shall be
addressed but will not render a QEO invalid. Racine Education Associationcyedited to the appropriation account under s. 20.425 (1) (i).
WERC, 2000 WI App 149, 238 Wis. 2d 33, 616 N.W.2d 504, 99-0765. . . .

Subs. (1) (nc) 1. b. and c. and (4) (cm) 8p. are in conflict. The use of “at least” in (2) The commission shall assess and collect a filing fee for fil-
sub. (1) (nc) 1. b. and c. sets a minimum threshold for salary increases while subir(g) a complaint alleging that a prohibited practice has been com-

(cm) 8p. states that any modification in a salary schedule can only occur at a mini issi -
cost tothe employer. Sub. (4) (cm) 8p. prevails as the latest expression of legislafi ted under s. 111.70 (3). The commission shall assess and col

will. Racine Education Association v. WERC, 2000 WI App 149, 238 Wis. 2d 35Ct @ filing fee for filing arequest that _the CommiSSion actas an
616 N.W.2d 504, 99-0765. arbitrator to resolve a dispute involving the interpretation or

The2-year contract requirement in sub. (4) (cn) did not prohibit the considerati ; : ; [
of successive 2-year contracts in a single vote. Hoffman v. WERC, 208pp/817, B'bpllcatlon of a collective bargaining agreement under s. 111.70

243 Wis. 2d 1, 625 N.W.2d 906, 00-1368. (4) (c) 2. or (cm) 4. The commission shall assess and collect a fil-
WERC's determinations that teacher preparation periods are not a mandatory g4 fee for filing a request that the commission initiate fact—find-

ject of bargaining and that permissive subjects of bargaining are not to be inclu .
within “fringe benefits” under sub. (1) (nc) are adopted. As such, a change in prep: unders. 111.70 (4) (C) 3. The commission shall assess and col-

tion time did not result in the school district failing to meet the requirements folect a filing fee for filing a request that the commission act as a

qualified economic offer and subject the matter to arbitration under sub. (4m) ( i icqi
5s. Dodgeland Education Association v. WERC, 2002 WI 22, 250 Wis. 2d 357, diator under s. 111.70 (4) (c) 1. or (cm) 3. The commission
N.W.2d 733, 00-0277. shallassess and collect a filing fee for filing a request that the com-

It was reasonable to conclude that an employee of a school district with accessiigsion initiate compulsory, final and binding arbitration under s.

computer files containing information regarding collective bargaining but who h. ;
never been directed to open or read those files and who was trusted not to read ﬁ%g‘vgo (4) (Cm) 6. or (Jm) or111.77 (3) For the performance of

files was not a confidential employee under sub. (1) (). Mineral Point Unified SchdgPmmission actions under ss. 111.70 (4) (c) 1., 2. and 3., (cm) 3.,
District v. WERC, 2002 WI App 48, 251 Wis. 2d 325, 641 N.W.2d 701, 01-12474, and 6. and (jm) and 1177 (3), the commission shall require that

It was reasonable for WERC to conclude: 1) sub. (4) (d) 2. a. addresses all defes; : ; i
minations of appropriate bargaining units and is not limited to the initial certificatigﬁ?é parties to the dispute equally share in the payment of the fee

of a bargaining unit; and 2) if craft employees in an existing craft and non-craft band, for the performance of commission actions involving a com-
gaining unit file a severance petition and if the craft employees at issue have ngyjefint alleging that a prohibited practice has been committed
voted among themselves for inclusion in the mixed unit, the craft employees ar: P - "
entitled to a separate vote on the issue. City of Marshfield v. WERC, 2002 WI A ﬁder s.111.70 (3), ttewmmission shall require that the party fil-
68, 252 Wis. 2d 656, 643 N.W.2d 122, 01-0855. ;’%E the complaint pay the entire fee. If any party has paid a filing

Underthe facts of the case, WERC did not err in ruling that the school board co requesting the commission to act as a mediator for a labor dis-
not bar teachers posting in certain areas of their classrooms signs that stated a{r . .
Contract NOW!" and “Do the Right Thing!” produced by the teachemisn in sup- PUte and the parties do not enter into a voluntary settlement of the

port OJ its cqntact_nﬁgotri]atiomith the sc?oolbaS( 2S)uch gction col_n_stitluteéi “lawful c%rlw_dispute, the commission may not subsequently assess or collect a

certed activity” within the protection of sub. (2) and not political advocacy. Mile: e _findi ot

waukee Board of School Directors v. Wisconsin Employment Relatioqgmg fe.e to initiate fact ﬁndlng or arbitration to resolve the s.a”.‘e

Commission, 2008 WI App 125, Wis.2d __,  N.W.2d __, 07-0840. ab_or dispute. If any request for the performance of commission
_A municipal employer may agree to pay the employees’ portion of retirement c@€etions concerns issues arising as a result of more than one unre-

”'%“0”5&0 ”:f state f,“”dl- 59 ?tty. Ge””- 1?6- N v lated event or occurrence, each such separate event or occurrence

county ordinance implementing a collective bargaining agreement providing e
the payment to county employees, upon their leaving government employment, ctgrha” be treated as a ?eParate request. The_ (_:ommlssmn shall Pro'
pensation for accumulated sick leave earned both before and after the effective @gate rules establishing a schedule of filing fees to be paid

O“Shio"ljg‘ange E valid. ﬂ?g ‘t\;?’ Ge”t- 229-“” e o foran under this subsection. Fees required to be paid under this subsec-
CNOOI boaras nave autnori 0 contract wi eacners to proviae 1or an incre H H HH H

or sum in addition to the regular salary in return for the teacher choosing an e Sha”,be, pald at the time of f'!mg,the complalnt ,Or the request
retirement option. 63 Atty. Gen. 16. or fact-finding, mediation or arbitration. A complaint or request

The attorney general declines to render an opinion on what is subject to collecfge fact—finding, mediation or arbitration is not filed until the date
bargaining inview of a preferred legislative intent that, under sub. (4) (b), such qu i H
tions be resolved by WERC through the declaratory judgment procedure, subje%s%:h fee or fees fa.re paid, excep_t that the fa'“’.lre.Of the .rESpondent
judicial review. 63 Atty. Gen. 590. party to pay the f|||n_g f(_ee for h_avm_g the commission initiate com-
The Milwaukee school board is authorized by s. 111.70 to contract for a retirempbtlSory, final and binding arbitration under s. 111.70 (4) (cm) 6.
?ésatem supplementary to the one under subch.ch.of2, 1979 stats. 67 Atty. Gen. o (jm) or 111.77 (3) shall not prohibit the commission from initi-
The application of the open meetings law to the duties of WERC is discussed.aélc{]g SUFh arbltratlon. The commission may initiate collection
Atty. Gen. 171. proceedings against the respondent party for the payment of the
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filing fee. Fees collected under this subsection shall be crediteould tend to result in a settlement, it may require such com-
to the appropriation account under s. 20.425 (1) (i). pliance as a prerequisite to ordering arbitration. If after such pro-
(4) The commission shall collect on a systematic basis infgiedures have been complied with or the commission has deter-
mation on the operation of the arbitration law under s. 111.70 fained that compliance would not be productive of a settlement
(cm). The commission shall report on the operation of the lawagd the commission determines that an impasse has been reached,
the legislature on an annual basis. The report shall be submitt&dnall issue an order requiring arbitration. The commission shall
to the chief clerk of each house of the legislature for distributidh connection with the order for arbitration submit a panel of 5
to the legislature under s. 13.172 (2). arbitrators from which the parties may alternately strike names
(5) The commission shall, on a regular basis, provide trainitjtl @ single name is left, who shall be appointed by the commis-
programs to prepare individuals for service as arbitrators or arjje" @S adtrator, whose expenses shall be shared equally between
tration panel members under s. 111.70 (4) (cm). The commissigR parties. Arbltrat!on proceedings under this section shall not be
shall engage in appropriate promotional and recruitment effortj%ée””pt.ed or terminated by reason of any prohibited practice
encourage participation in the training programs by individugf§arge filed by either party at any time.
throughout the state, including at least 10 residents of each con¢4) There shall be 2 alternative forms of arbitration:
gressional district. The commission may also provide training (a) Form 1. The arbitrator shall have the power to determine
programs tandividuals and organizations on other aspects of call issues in dispute involving wages, hours and conditions of
lective bargaining, including on areas of management and laleatiployment.
cooperation directly or indirectly affecting collective bargaining. () Form 2. The commission shall appoint an investigator to
The commission may charge a reasonable fee for participatioyierminehe nature of the impasse. The commissimestiga-

the programs. ) tor shall advise the commission in writing, transmitting copies of
Cross Reference:See also ch. ERC 50, Wis. adm. code. such advice to the parties of each issue which is known to be in
(6) This subchapter may be cited as “Municipal Employmegfispute. Such advice shall also set forth the final offer of each

Relations Act”. party as it is known to the investigator at the time that the inves-

History: 1971 c. 124; 1973 c. 90; 1981 c. 20; 1983 a. 27; 1985 a. 318; 1991 a.

1993 & 16 1095 & 27 216 2003 a. 33, tidation isclosed. Neither party may amend its findeothereaf-

ter, except with the written agreement of the other paitg arbi-
111.77 Settlement of disputes in collective bargaining tratorshalliselect the.final offer of one of the parj(i.es a}nd shall issue
units composed of law enforcement personnel and fire an award incorporating that offer without modification.
fighters. In fire departments and city and county law enforce- (5) The proceedings shall be pursuant to form 2 unless the par-
ment agencies municipal employers and employees have the di€§ shall agree prior to the hearing that form 1 shall control.
to bargain collectively in good faith including the duty to refrain (6) In reaching a decision the arbitrator shall give weight to the
from strikes or lockouts and to comply with the procedures setlowing factors:
forth below: (@) The lawful authority of the employer.

(1) If a contract is in effect, the duty to bargain collectively (b stipulations of the parties.
means that a party to such contract shall not terminate or modify,

suchcontract unless the party desiring such termination or modigbi(l% ;f{ﬁ elnllj?]irte g;sggcg rxvrﬁgi;et 00:;2& ?#ggg sggt ;he financial
cation: .

(a) Serves written notice upon the other party to the contr é(d) Comparison of the wages, haurs and canditions of employ-
of the proposed termination or modification 180 days prior to t nt of the employees |nvo}yed in the arbitration proceeding with
e wages, hours and conditions of employment of other employ-

expiration date thereof or, if the contract contains no expirati ; e - h i
date, 6Qdays prior to the time it is proposed to make such termin =S performing similar services and with other employees gener

tion or modification. This paragraph shall not apply to negoti- ) . »
ations initiated or occurring in 1971. 1. In public employment in comparable communities.
(b) Offers to meet and confer with the other party for the pur- 2- In private employment in F:omparable communities.
pose of negiiating a new contract or a contract containing the pro- (e) The average consumer prices for goods and services, com-

posed modifications. monly known as the cost of living.
(c) Notifies the commission within 90 days after the notice pro- () The overall compensation presently received by the
vided for in par. (a) of the existence of a dispute. employees, including direct wage compensation, vacation, holi-

(d) Continues in full force and effect without resorting to strikdays and excused time, insurance and pensions, medical and hos-
or lockout all terms and conditions of the existing contract forRitalization benefits, the continuity and stability of employment,
period of 60 days after such notice is given or until the expirati@fd all other benefits received.
date of the contract, whichever occurs later. (g) Changesin any o.f the foregoilng circumstances during the

(e) Participates in mediation sessions by the commission ofig'dency of the arbitration proceedings.
representatives if specifically requested to do so by the commis<(h) Such other factors, not confined to the foregoing, which are

sion. nqrmally or traditionally taken into‘g:onsideration in the deter-
(f) Participates in procedures, including binding arbitratiofination of wages, hours and conditions of employment through
agreed to between the parties. voluntary collective bargaining, mediation, fact—finding, arbitra-

(2) If there has never been a contract in effect, the union sHif? Or otherwise between the parties, in the public service or in
notify the commission within 30 days after the first demand upgﬁ'vate employment. » . o
the employer of the existence of a dispute provided no agreement?) Proceedings, except as specifically provided in this sec-
is reached by that time, and in such case sub. (1) (b), (e) andiffy, shall be governed by ch. 788.
shall apply. (8) (a) This section applies to law enforcement supervisors
(3) Where the parties have no procedures for disposition of&Ployed by a county having a population of 500,000 or more.
disputeand an impasse has been reached, either party may petiti6h Purposes of such application, the term “municipal employee”
the commission to initiate compulsory, final and binding arbitr&2cludes such a supervisor.
tion ofthe dispute. If in determining whether an impasse has been(b) This section shall not apply to members of a police depart-
reached the commission finds that any of the procedures set fongnt employed by a 1st class city nor to any city, village or town
in sub. (1) have not been complied with and that complianbaving a population of less than 2,500.
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(9) Section 111.70 (4) (c) 3. and (cm) shall not apply t911.81 Definitions. In this subchapter:

employments covered by this section. (1) “Collective bargaining” means the performance of the
(lsH)'_Si%g’é A A 30 e O R G, 2% 1977 ¢ 178,1979 ¢ 32 syffitual obligation of the state as an employer, by its officers and
Cross Reference: See also ch. ERC 30, Wis. adm. code. agents, and the representatives of its employees, to meet and con-

Arbitration under sub. (4) (b), which requires the arbitratsetect the final offer fer at reasonable times, in good faith, with respect to the subjects

of one of the parties and then issue an award incorporating that offer “without mof bargaining provided in s. 111.91 (1) with the intention of reach-
cation,” does not preclude restatement or alteration of the offer to comprise a pr

er ; o
final arbitration award finally disposing of the controversy. Manitowoc v. Manit%g an agreement, or to re_SOIVe questions arising under S_UCh an
woc Police Dept. 70 Wis. 2d 1006, 236 N.W.2d 231 (1975). agreement.The duty to bagain, however, does not compel either

Under the common law an arbitrator need not render an account of the reason i i i
his or her award, nor is a written decision required by ch. 298 [now ch. 788], altho9 y toagree to a proposal or require the making of a concession.

the arbitrator must weigh the criteria suggested by (6). Manitowoc v. Manitowbcoll€ctive bargaining inC'udeS the reduction of any agreement
Police Dept. 70 Wis. 2d 1006, 236 N.W.2d 231 (1975). reached to a written and signed document.
Sub. (4) (b) permits amendment of a final offer after an arbitration petition is filed « . . P . .
but before an investigation is closed, even if the amendment includes proposals tha(z) Collective bargamlng unit” means a unit established
were not negotiated before the filing of the petition. City of Sheboygan v. WERGNder s. 111.825.
125 Wis. 2d 1, 370 N.W.2d 800 (Ct. App. 1985). “ e . e
The holding ofManitowocon what constitutes “without modification” is dis- . (3) Commission” means the employment relations commis
cussed. La Crosse Professional Police Association v. City of LaCrosse, 212 WisSHin.

gohfseh?t'\"v‘t"?kd 20 éCt' rop. 1997)‘36'574,1' cebo? Couahiin. Rade,(3). “Craft employee” means a skilled journeyman craftsman,
5o dhtto strike and compulsory arbitration: panacea or placebo? Coughlin, Ragigh ing the skilled journeyman craftsman’s apprentices and
helpers, but shall not include employees not in direct line of pro-
gression in the craft.
SUBCHAPTER V (6) “Election” means a proceeding conducted by the commis-
sion in which the employees in a collective bargaining unit cast a
STATE EMPLOYMENT LABOR RELATIONS secret ballot for collective bargaining representatives, or for any
Cross Reference:See also chs. ERC 20, 21, 22, 23, 24, 25, 26, 27, and 28, V\’?st.her purpose SpeC.Ierd in this subchapter.
adm. code. (7) “Employee” includes:

(a) Any state employee in the classified service of the state, as

111.80 Declaration of policy.  The public policy of the state yefineq in s. 230.08, except limited term employees, sessional

as to labor relations and collective bargaining in state emplqé/ﬁ1 loyees, project employees, supervisors, management

ment, in the furtherance of which this subchapter is enacted, '%ﬁ%loyees and individuals who are privy to confidential matters

follows: ) . . _, affecting the employer-employee relationship, as well as all
(1) Itrecognizes that there are 3 major interests involved: thghployees of the commission.

of the public, that of the employee and that of the employer. Thes
3 interests are to a considerable extent interrelated. It is the poli

of this state to protect and promote each of these interests with L) . " :
regard to the situation and to the rights of the others. ment employees and individuals who are privy to confidential
matters affecting the employer—employee relationship.

(2) Orderly and constructive employment relations for Assistant district att ¢ .
employees and the efficient administration of state government(C) Assistant district attorneys, except supervisors, manage-
t employees and individuals who are privy to confidential

are promotive of all these interests. They are largely depend - ; :
upon the maintenance of fair, friendly and mutually satisfactofjatters affecting the employer-employee relationship. _
employee management relations in state employment, and thée) Attorneys employed in the office of the state public
availability ofsuitable machinery for fair and peaceful adjustmeniefender, except supervisors, management er_nployees or individ-
of whatever controversies may arise. It is recognized that whaalswho are privy to confidential matters affecting the employer—
ever may be the rights of disputants with respect to each oth_eerinployee relationship.

any controversy regarding state employment relations, neither(f) Instructional staff employed by the board of regents of the
party has any right to engage in acts or practices which jeopardiggversity of Wisconsin System who provide servifa#sa char-

the public safety and interest and interfere with the effective cqgr school established by contract under s. 118.40 (2r) (cm).

duct of public busm_ess. . e (8) “Employer” means the state of Wisconsin.

t ) Wgere g.(irmltte? tmtder th'ls subc{laﬁterl,dnegolttl?tlons Ofn(Q) “Fair—share agreement” means an agreement between the
€rms and conditions ot staté employment shou'd resutt from VRl pjqver and a labor organization representing employees or
untary agreement between the state and its agents as empl %r\yisors specified in g 111.825 (5? under vgv]hich IOallyof the
and its employees. For that purpose an employee may, if iployees or supervisors in a collective bargaining unit are

employee desires, associate with others in organizing and in ired hei . h fth fh I
gaining collectively through representatives of the employe%ﬁ%qwre to pay their proportionate share of the cost of the collec-

b) Program, project or teaching assistants employed by the
éversity of Wisconsin System, except supervisors, manage-

own choosing without intimidations or coercion from any sourchYe Pargaining process and contract administration measured by
- . } . e amount of dues uniformly required of all members.

(4) Itis the policy of this state, in order to preserve and pro- Y . Y . . .

mote the interests of the public, the employee and the employef®M) ‘Instructional staff” has the meaning given in rules pro-

alike, to encourage the practices and procedures of collective gﬁjgated by the department of public instruction under s. 121.02

gaining in state employment subject to the requirements of @2

public service and related laws, rules and policies governing stat¢10) “Joint committee on employment relations” means the

employment, by establishing standards of fair conduct in stdggislative committee created under s. 13.111.

employment relations and by providing a convenient, expeditious(11) “Labor dispute” means any controversy with respect to

and impartial tribunal in which these interests may have théfife subjects of bargaining provided in this subchapter.

respective rights determined. (12) “Labor organization” means any employee organization

History: 1971 c. 270; 1977 c. 196; 1993 a. 492; 1995 a. 27. f . . e
This subchapter does not prohibit a retroactive contract effective date. Departm\glnose purpose is to represent employees in collective bargaining

of Administration v. WERC, 90 Wis. 2d 426, 280 N.W.2d 150 (1979). with t_he employer, or its agents, on matters pertaining to terms and
Application ofopen meeting law to duties of WERC discussed. 68 Atty. Gen. 17¢onditions oemployment; but the term shall not include any orga-
Collective negotiations in higher education; a symposium. 1971 WLR 1. nization:

Public sector collective bargaining. Anderson, 1973 WLR 986. . .
The appropriate scope of bargaining in the public sector: The continuing contr —(a) Which advocates the overthrow of the constitutional form

versy and the Wisconsin experience. Weisberger. 1977 WLR 685. of government in the United States; or
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(b) Which discriminates with regard to the terms or conditiorssispend, layoff, recall, promote, discharge, assign, reward or dis-
of membership because of race, color, creed, sex, age, sexualcgpline employees, or to adjust their grievances, or to authorita-
entation or national origin. tively recommend such action, if the individual’s exercise of such

(12m) “Maintenance of membership agreement” means awnthority iS. not of a merely routine or clerical nature, but requires
agreement between the employer and a labor organization regig-use of independent judgment.
sentingemployees or supervisors specified in s. 111.825 (5) which (19m) “Teaching assistant” means a graduate student
requires that all of the employees or supervisors whose dueseammlled in the University of Wisconsin System who is regularly
beingdeducted from earnings under s. 20.921 (1) or 111.84 (1)&8signed teaching and related responsibilities, other than manual
at the time the agreement takes effect shall continue to have durederical responsibilities, under the supervision of a member of
deducted for the duration of the agreement and that dues shalheefaculty as defined in s. 36.05 (8).
deducted from the earnings of all employees or supervisors whq20) “Unfair labor practice” means any unfair labor practice
are hired on or after the effective date of the agreement. specified in s. 111.84.

(13) “Management” includes those personnel engaged preHistory: 1971 c. 270; 1975 c. 238; 1977 c. 196; 1981 c. 112; 1983 a. 160, 189,
dominately in executive and managerial functions, including suﬁf‘ﬁglgsgga'sg9135;7#9839333[‘“1; 30es a.492/1995a. 27, 324,197 a. 35, 2001 2. 16;
officials as division administrators, bureau directors, institutional ’ ' ' )
heads and employees exercising similar functions and respongit.815 Duties of state. (1) In the furtherance of this sub-

bilities as determined by the commission. chapter, the state shall be considered as a single employer and
(14) “Office” means the office of state employment relatione@mployment relations policies and practices throughout the state
(15) “Professional employee” means: service shall be as consistent as practicable. The office shall

gyotiate and administer collective bargaining agreements. To
oordinate the employer position in the negotiation of agree-
. . L ments, the office shall maintain close liaison with the legislature
1. Predominantly intellectual and varied in character @s5tive to the negotiation of agreements and the fiscal ramifica-
opposed to routine mental, manual, mechanical or physical Wogkg of those agreements. Except with respect to the collective
2. Involving the consistent exercise of discretion and judgargainingunits specified in s. 111.825 (1m) and (2) (f), tHeef
ment in its performance; is responsible for the employer functions of the executive branch
3. Of such a character that the output produced or the resuitier this subchapter, and shall coordinate its collective bargain-
accomplished cannot be standardized in relatiorgteesm period ing activities with operating state agencies on matters of agency
of time; concern. The legislative branch shall act upon those portions of
4. Requiring knowledge of an advanced type in a field of ségntative agreements negotiated by the office that require legisla-
ence or learning customarily acquired by a prolonged courseligg action. With respect to the collective bargaining units speci-
specialized intellectual instruction and study in an institution §gd in's. 111.825 (1m), the Urrsity of Wisconsin Hospitals and
higher learning or a hospital, as distinguished from a general a€éinics Board is responsible for the employer functions under this
demic education or from an apprenticeship or from training in tegbchapter. With respect to the collective bargaining unit speci-
performance of routine mental, manual or physical processesfied in s. 111.825 (2) (f), the governing board of the charter school
(b) Any employee in the classified service who: established bgontract under s1B.40(2r) (cm) is responsible for

1. Has completed the courses of specialized intellectdgﬁe empIOﬁerffunr::tlons undferhthls sll_chhapter. h
instruction and study described in par. (a) 4.; and diré?[olrnogthi ol}l{éeesfr?gl?(etoo eihzrpz/?itlﬁ){huengerosihtilnl lft?th((‘)‘rr)i,tiése

2. Is performing related work under the supervision of a P18} their representatives’ re%resent the statepﬁw its rgsponsibility as
geesfﬁ:%r(;ailnpe;sronato qualify to become a professional employe%ﬁ mployer under this’subchapter except with respect to negoti-

“p - (). . , . . ., ations in the collective bargaining units specified in s. 111.825

(15m) “Program assistant” or “project assistant’ means @m) and (2) (f). The director of the office shall establish and
graduate student enrolled in the University of Wisconsin Systgfnintain, wherever practicable, consistent employment relations
who is assigned to conduct research, training, admnmstratw@ncies and practices throughout the state service.

responsibilities oother academic or academic support projects or (3) With regard to collective bargaining activities involving

programs, except regular preparation of instructional materials fop )/ ees who are assistant district attorneys, the director of the
courses or manual or clerical assignments, under the supervi y

. h . e shall maintain close liaison with the secretary of administra-

of a member of the faculty or academic staff, as defined in s. 36t _ Y
(1) or (8), primarily for the benefit of the university, faculty or aCa- yigory: 1977 ¢. 196; 1983 a. 27 5. 2200 (15); 1985 a. 42; 1989 a. 31; 1995 a. 27;
demicstaff supervisor or a granting agency. “Project assistant” @1 a. 16, 104: 2003 a. 33. ' ' ' '
“program assistant” does not include a gradeatdent who does
work which is primarily for the benefit of the student's own learrit11.82 Rights of employees.  Employees shall have the
ing and research and which is independent or self-directed. right of self-organization and the right to form, join or assist labor

(16) “Referendum” means a proceeding conducted by t ganizations, to bargain cpllectlvely through representatives of
commission in which employees, or supervisors specified int@&ir own choosing under this subchapter, and to engage in lawful,
111.825(5), in a collective bargaining unit may cast a secret ballepncerted activities for the purpose of collective bargaining or
on the question of directing the labor organization and tQ&er mutual aid or protection. Employees shall also have the
employer to enter into a faishare or maintenance of membershipght to refrain from any or all of such activities.
agreement or to terminate such an agreement. History: 1971 c. 270; 1995 a. 27.

(17) “Representative” includes any person chosen by ani.825 Collective bargaining units. (1) Itis the legisla-
employee to represent the employee. tive intent that in order to foster meaningful collectivegaaming,

(18) “Strike” includes any strike or other concerted stoppageits must be structured in such a way as to avoid excessive frag-
of work by employees, and any concerted slowdown or other canentatiorwhenever possible. In accordance with this policy, col-
certed interruption of operations or services by employees, or degstive bargaining units for employees in the classified service of
concertedefusal to work or perform their usual duties as employhe state, except employees in the collective bargainingsjeits
ees of the state. ified in sub. (1m), are structured on a statewide basis with one col-

(19) “Supervisor” means any individual whose principalective bargaining unit for each of the following occupational
work is different from that of the individual's subordinates an@roups:
who has authority, in the interest of the employer, to hire, transfer,(a) Administrative support.

(@) Any employee in the classified service who is engaged']
work: ¢
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(b) Blue collar and nonbuilding trades. into the agreement as representative of one of the combined col-
(c) Building trades crafts. lective bargaining units, whichever occurs first.
(cm) Law enforcement. (5) Although supervisors are not considered employees for

purposes of this subchapter, the commission may consider a peti-
tion for a statewide collective bargaining unit of professional
supervisors or a statewide unit of nonprofessional supervisors in

(d) Security and public safety.
(e) Technical.

(f) Professional: the classified service, but the representative of supervisors may
1. Fiscal and staff services. not be affiliated with any labor organization representing employ-
2. Research, statistics and analysis. ees. For purposes of this subsection, affiliation does not include
3. Legal membership in aational, state, county or municipal federation of

- -egal national or international labor organizations. The certified repre-
4. Patient treatment. sentative of supervisors may not bargain collectively with respect
5. Patient care. to any matter other than wages and fringe benefits as provided in
6. Social services. s. 111.91 (1).

7. Education. (6) The commission shall only assign an employee of the
8. Engineering. department of administration, department of transportation or

9. Science board of regents of the University of Wisconsin System who
' n . . . engages in the detection and prevention of crime, who enforces
~ (Im) Collective bargaining units for employees in the classfne jaws and who is authorized to make arrests for violations of the

fied service of the state who are employed by the University Iﬁﬁ/s; an employee of the department of administration, depart-

Wisconsin Hospitals and Clinics Board are structured with 0%ent of transportation or board of regents of the University of

collective bargaining unit for each of the following occupationgjisconsin System who provides technical law enforcement sup-

groups: port to such employees; and an employee of the department of
(@) Clerical and related. transportation who engages in motor vehicle inspection or opera-
(b) Blue collar and nonbuilding trades. tor’s license examination to the collective bargaining unit under
(c) Building trades crafts. sub. (1) (cm).
\ ) History: 1985 a. 29; 1985 a. 42 ss. 4 10 6, 8, 18; 1985 a. 332; 1987 a. 331; 1989
(d) Security and public safety. a. 31; 1995 a. 27, 251, 324; 1997 a. 24; 2001 a. 16; 2005 a. 253.
(e) Technical. Cross Reference:See also ch. ERC 27, Wis. adm. code.

(2) Collective bargaining units for employees in the unclassjy; g3 Representatives and elections. (1) Except as

- . ! - Bfovided in sub. (5), a representative chosen for the purposes of

gaining unit for each of the following groups: _collective bargaining by a majority of the employees voting in a
_(a) The program, project and teaching assistants of the Uniugitiective bargaining unit shall be the exclusive representative of

sity of Wisconsin—Madison and the University of Wisconsin—Ex|| of the employees in such unit for the purposes of collective bar-

tension. gaining. Any individual employee, or any minority group of
(b) The program, project and teaching assistants of the Univemployees in any collective bargaining unit, may present griev-
sity of Wisconsin—Milwaukee. ances to the employer in person, or through representatives of

(c) The program, project and teaching assistants of the Univideir own choosing, and the employer shall confer with said
sities of Wisconsin-Eau Claire, Green Bay, La Crosse, Oshko8RPloyee ogroup of employees in relation thereto if the majority

Parkside, Platteville, River Falls, Stevens Point, Stout, Suped§Presentative has been afforded the opportunity to be present at
and Whitewater. the conference. Any adjustment resulting from such a conference

(d) Assistant district attorneys. |rm;\]y Sobt behincon.sis.tent with the cpnditiogshof emplloyment estab-
Attorneys employed in the office of the state publi(':s ed by the majority repregeptatlye and the employer.
d ef(:r)1 der (2) Whenever the commissiatecides to permit employees to

: . determine for themselves whether they desire to establish them-

(f) Instructional staff employed by the board of regents of th@|yes as a collective bargaining unit, such determination shall be
University of Wisconsin System who provide servif@sa char- - conducted by secret ballot. In such instances, the commission
ter school established by contract under s. 118.40 (2r) (cm). ghal| cause the balloting to be conducted so as to show separately

(3) The commission shall assign employees to the approprigie wishes of the employees in the voting group involved as to the
collective bargaining units set forth in subs. (1), (1m) and (2). determination of the collective bargaining unit.

(4) Any labor organization may petition for recognition as the (3) Whenever a question arises concerning the representation
exclusive representative of a collective bargaining unit specifieflemployees in a collective bargaining unit the commission shall
in sub. (1), (1m) or (2) in accordance with the election procedurgistermine the representative thereof by taking a secret ballot of
set forth in s. 111.83, provided the petition is accompanied byh@ employees and certifying in writing the results thereof to the
30% showing of interest in the form of signed authorization cardisterested parties and to the director of the office. There shall be
Each additional labor organization seeking to appear on the baileiuded on any ballot for the election of representatives the
shall file petitions within 60 days of the date of filing of the originames ol labor oganizations having an interest in representing
nal petition and prove, through signed authorization cards, thatra employees participating in the election as indicated in peti-
least 10% of the employees in the collective bargaining unit waiains filed with the commission. The name of any existing repre-
it to be their representative. sentative shall be included on the ballot without the necessity of

(4m) If a single representative is recognized or certified §ing a petition. The commission may exclude from the ballot one
represent more than one of the collective bargaining units sp&eho, atthe time of the election, stands deprived of his or her rights
fied insub. (1m), that representative and the employer may joinugder this subchapter by reason of a prior adjudication of his or
agree to combine the collective bargaining units, subject to fier having engaged in an unfair labor practice. The ballot shall be
right ofthe employees in any of the collective bargaining units thé® prepared as to permit a vote against representation by anyone
were combined to petition for an election under s. 111.83 (6) at@med orthe ballot. The commission’s certification of the results
(7). Any ageement under this subsection is effective upon writtét any election is conclusive as to the findings included therein
notice of the agreement by the parties to the commission and teness reviewed under s. 111.07 (8).
minates upon written notice of termination by the parties to the (4) Whenever an election has been conducted under sub. (3)
commission or upon decertification of the representative enteringwhich the name of more than one proposed representative
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appears othe ballot and results in no conclusion, the commissiauch action shall become effective on the day that the succeeding
may, if requested by any party to the proceeding within 30 dagallective bargaining agreement between the representative and
from the date of the certification of the results of the election, coive employer takes effect.

duct a runoff election. In that runoff election, the commission (h) If a petition is filed under sub. (6) for the discontinuance
shall drop from the ballot the name of the representative Whpexisting representation indicating a showing of interest by 30%
received the least number of votes at the original election. Téfethe total number of employees at all institutions at which
commission shall drop from the ballot the privilege of votingmployees in the collective bargaining unit have voted to become
against any representative if the least number of votes cast atgfhgart of the unit, the commission shall hold an election on that
first election was against representation by any named represegi@stion agll such institutions. If a petition is filed under sub. (6)

tive. indicating a showing of interest by 30% of the employees at one
(5) (a) This subsection applies only to the collective bargaior more, but not all, of the institutions at which employees in the
ing unit specified in s. 111.825 (2) (c). collective bargaining unit have voted to beconpauw of the unit,

(b) Upon filing of a petition with the commission indicating &he commission shall hold an election on that question only at the
showing of interest of at least 30% of the employees at an instifititution or institutions at which the showing is made. In such
tion who are included within a collective bargaining unit toégge  an election, the only question appearing on the ballot shall be
resented by a labor organization, the commission shall hold hether the employees desire to participate in collective bargain-
election inwhich the employees in that unit at that institution maag-
vote on the question of representation. The labor organization(i) If a petition is filed under sub. (6) for a change of existing
named ireny such petition shall be included on the ballofthiW  representatiorthe commission shall hold an election on the ques-
60 days of the time that an original petition is filed, another petien in accordance with par. (b), except that participation shall be
tion may be filed with the commission indicating a showing dimited to employees at those institutions included in the collec-
interest of at least 10% of the employees at the same institutiive bargaining unit who have previously voted to become a part
who are included in the same collective bargaining unit to be regthe unit. Runoff elections shall be held, as provided in par. (e),
resented bynother labor organization, in which case the namewhen necessary. At any such election, if a majority of the total
that labor organization shall be included on the ballot. If moreimber of employees included in the collective bargaining unit at
than one original petition fed within a 30—day period concern- all institutions at which employees have voted to become a part of
ing employees in the collective bargaining unit specified in the unit elect not to participate in collective bargaining, regardless
111.825(2) (c), the results of all elections held pursuant to the petif the result of the vote at any single institution, no representative
tionsshall be announced by the commission at the same time. Ty be certified by the commission to represent the employees at
ballot shall be prepared in accordance with sub. (3), exceptamy institution within that collective bargaining unit, unless a new
otherwise provided in this subsection. petition and election is held under par. (b). However, if a majority

(c) Notwithstanding s. 111.825 (2) (c), the employees at agf/the total number of employees included in the collective bar-
institution included within the collective bargaining unit at whicigaining unit at all institutions at which employees have voted to
no petition is filed and no election is held or at which the emplohecome gart of the unit elect to participate in collectivedzan-
ees indicate, by a majority of those voting in an election, a deditg, but a majority of the employees at one or more of the institu-
not to participate in collective bargaining are not considered to ti@gnselect not to participate in collective bargaining, then only the
a part of that collective bargaining unit. employees at those institutions electing not to participate shall not

(d) If at an election held under par. (b), a majority of th@e considered a part of that collective bargaining unit.
employees voting in the collective bargaining unit at all institu- (6) While a collective bargaining agreement between a labor
tions in which the choice to participate in collective bargainingfganization and an employer is in force under this subchapter, a
receives a majority of the votes cast elect to be represented Ipgtition for an election in the collective bargaining unit to which
single labor organization, that labor organization shall be tHee agreement applies may only be filed during October in the cal-
exclusive representative for all employees in that collective b&ndar year prior to the expiration of that agreement. An election
gaining unit, except those excluded under par. (c). held under that petition may be held only if the petition is sup-

(e) If at an election held under par. (b), a majority of thRerted byproof that at least 30% of the employees in the collective
employees voting in the collective bargaining unit at all institi&rgaining unit desire a change or discontinuance of existing rep-
tions in which the choice to participate in collective bargaininfgSentation. Within 60 days of the time that an original petition is
receives a majority of the votes cast do not elect to be represefitgl: another petition may be filed supported by proof that at least
by a single labor organization, the commission may hold one % of the employees in the same collective bargaining unit
more runoff elections under sub. (4) until one representatiggsire a different representative. If a majority of the employees
receives a majority of the votes cast. in the collective bargaining unit vote for a change or discontinu-

(f) Notwithstanding par. (b), if a laborganization is certified ance of representation by any named representative, the decision

to represent the employees within the collective bargaining unit&¢€S EffeCt upon expiration of any existing collective bargaining
one gr more institut?on)é, and a petition is filed with%he Cgmmiggreement lc_)etween. the employer and the existing representative.
sion indicating a showing of interest by the employees mistin _ (7) Notwithstanding subs. (1), (3) and (6) and s. 111.825 (4),
tutionwhich is not a part of the unit under par. (c) to be represente@n July 1, 1997, there is a representative recognized or certified
by a labor organization, the only question which shall appear ¥hrepresent the employees in any of the collective bargaining
the ballot shall be whether the employees desire to participatél/fitsspecified in s. 111.825 (1) (a) to (e), that representative shall
collective bargaining. A petition under this paragraph may onfjgcome the representative of the employees in the corresponding
be filed during June in an even—-numbered year. If a majority @llective bargaining units specified in s. 111.825 (1m) (a) to (e),
the employees voting at the institution who are included within tMathoutthe necessity of filing a petition or conducting an election,
collective bargaining unit vote to participateciilective bagain-  Subject tathe right of any person to file a petition under this section
ing, the employees at that institution shall become a part of tH&fing October 1998 or at any subsequent time when sub. (6)

collective bargaining unit. applles.
; - . History: 1971 c. 270; 1975 c. 238; 1985 a. 42; 1989 a. 336; 1995 a. 27; 2003 a.
(g) If the collective bargaining unit is represented by a labgs

organization and a collective bargaining agreement is in effectross Reference:See also ch. ERC 21, Wis. adm. code.

between that labor organization and the employer, and the

employees at an institution who have not voted to become a ddt.84 Unfair labor practices. (1) Itis an unfair labor prac-
of that collective bargaining unit vote to join the unit under par. (fice for an employer individually or in concert with others:
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(a) To interfere with, restrain or coerce employees in the exbargaining representative of employees specified in s. 111.81 (7)
cise of their rights guaranteed in s. 111.82. (a) in an appropriate collective bargaining unit or with the certified

(b) Except as otherwise provided in this paragraph, to initiafXclusivecollective bargaining representativeenfiployees spec-
create, dominate or interfere with the formation or administratidied in s. 111.81 (7) (b) to (f) in an appropriate collective bargain-
of any labor or employee organization or contribute financial suig unit. Such refusal to bargain shall include, but not be limited
port to it. Except as provided in ss. 40.02 (22) (e) and 40.23 {2) the refusal to execute a collective bargaining agreement pre-
(f) 4., no change in any law affecting the Wisconsin retiremewously orally agreed upon.
system under ch. 40 and no action by the employer that is autho¢d) To violate the provisions of any written agreement with
rized bysuch a law constitutes a violation of this paragraph unlegspect to terms and conditions of employment affecting employ-
an applicable collective bargaining agreement specifically prees, including an agreement to arbitrate or to accept the terms of
hibits the change or action. No such change or action affects &nearbitration award, where previously the parties have agreed to
continuing duty to bargain collectively regarding the Wisconsimccept such awards as final and binding upon them.

retirementsystem under ch. 40 to the extent required byls911 (e) To engage in, induce or encourage any employees to
Itis not an unfair labor practice for the employer to reimburse @Rgage in a strike, or a concerted refusal to work or perform their
employee ahis or her prevailing wage rate for the time spent dursual duties as employees.

ing the employee’s regularly scheduled hours conferring with the () 4 coerce or intimidate a supervisory employee, officer or
employer's officers or agents afuf attendance at COMMISSION Orygent of the employer, working at the same trade or profession as
court hearings necessary for the administration of this subcha -employer's employees, to induce the person to become a mem-

Professional supervisory or craft personnel may maintain megls of or act in concert with the labor organization of which the
bership in professional or craft organizations; however, as Mefployee is a member

bers of such organizations they shall be prohibited from those(s) It is an unfair labor practice for any person to do or cause

?ctivities related to collective bargaining in which the organiz?é be done on behalf of or in the interest of employers o employ-
1ons may engage. ees, or in connection with or to influence the outcomangfcon-

nization by discrimination in regard to hiring, tenure or othf%\/::]sdy(g; to employment relations, any act prohibited by subs.
0

terms or conditions of employment. This paragraph does 0 A i . fair lab " b
apply to fair-share or maintenance of membership agreements. (4). ANy controversy concerning unfair labor practices may be
. . - submitted to the commission as provided in s. 111.07, except that
(d) To refuse to bargain collectively on matters set forth in

) ; . i e commission shall fix hearing on complaints involving alleged
111.91 (1) with a representative of a majority of its employees,jpy|ations of sub. (2) (e) within 3 days after filing of such com-
an appropriate collective bargaining unit. Where the employ;

. i = Haints, and notice shall be given to each party interested by ser-
has a good faith doubt as to whether a labgaization claiming yice on the party personally, or by telegram, advising the party of

the support of a majority of its employees in appropriate collectijg, 4t re of the complaint and of the date, time and place of hear-
bargaining unit does in fact have that support, it may file with thg thereon. The commission may in its discretion appoint a sub-
commission a petition requesting an election as to that claim.

. - ; . stitute tribunal to hear unfair labor practice charges by either
is not deemed to have refused tagaém urtil an election has been P g y

e . > T pointing a 3-member panel or submitting a 7—berpanel to
held and the results thereof certified to it by the commssmn.?é)e parties and allowing each to strike 2 names. Such panel shall

V'?lat'?n of this paragrﬁph _|ncltl)Jdes,_ but is not limited to, theysor it finding to the commission for appropriate action.
refusal to execute a collective bargaining agreement previously;giory: 1971 c. 270; 1973 c. 212; 1983 a. 160: 1985 a. 42; 1989 a. 13, 31; 1991
orally agreed upon. a. 289; 1993 a. 492; 1995 a. 27; 2001 a. 16.

(e) To violate any collective bargaining agreement previouslyCross Reference:See also ch. ERC 22, Wis. adm. code. B
The state’s termination of an employee, in part because of the employee’s partici-

agreedupon by the parties with respect to wages, hours and Cor!ghon inunion activities, violated the state employment labor relations act (SELRA),
tions of employment affecting employees, including an agreemch. V, ch. 111. State v. WERC, 122 Wis. 2d 132, 361 N.W.2d 660 (1985).

ment to arbitrate or to accept the terms of an arbitration award{nfair labor practices and collective bargaining regarding pensions as to state
where previously the parties have agreed to accept such awardrgigyees discussed. 64 Atty. Gen. 18.

final and binding upon them. 111.85 Fair-share and maintenance of membership

() To deduct labor organization dues from an employe€y eements. (1) (a) No fair-share or maintenance of member-
earnings, unless the employer has been presented with an indifffs 5 reement may become effective unless authorized by a ref-
ual order therefor, signed by the employee personally, and ter%&ndum. The commission shall order a referendum whenever it

nable by at least the end of any year of its life or earlier by t ; s 0
employee giving at least 30 but not more than 120 days’ writt Pnelves a petition supported by proof that at least 30% of the

notice of such termination to the employer and to the represergjg;
tive labor organization, except if there is a fair-share or main
nance of membership agreement in effect. The employer sk

give notice to the labor organization of receipt of such notice quested on a maintenance of membership agreement only, in
termination. _ o _ which case the ballot shall be limited to that question.
(2) Itis unfair practice for an employee individually or in con- (b) For a fair-share agreement to be authorized, at least two—
certwith others: _ _ thirds ofthe eligible employees or supervisors voting in a referen-
(@) To coerce or intimidate an employee in the enjoyment @fim shall vote in favor of the agreement. For a maintenance of
the employee’s legal rights, including those guaranteed undefi@mbership agreement to be authorized, at least a majority of the
111.82. eligible employees or supervisors voting in a referendum shall
(b) To coerce, intimidate or induce any officer or agent of thte in favor of the agreement. In a referendum on a fair-share
employer to intrfere with any of the employer’s employees in thagreement, if less than two-thirds but more than one—half of the
enjoyment of their legal rights including those guaranteed undasdigible employees or supervisors vote in favor of the agreement,
s. 111.82 or to engage in any practice with regard to its employaesaintenance of membership agreement is authorized.
which would constitute an unfair labor practice if undertaken by (c) If a fair-share or maintenance of membership agreement
the officer or agent on the officer’s or agent's own initiative. s authorized in a referendum, the employer shall enter into such
(c) To refuse to bargain collectively on matters set forth inan agreement with the labor organization named on the ballot in
111.91 (1) with the duly authorized officer or agent of ththe referendum. Each fair—share or maintenance of membership
employer which is the recognized or certified exclusive collectiagreement shall contain a provision requiring the employer to

ployees osupervisors specified in s. 111.825 (5) in a collective

gaining unit desire that a fair-share or maintenance of mem-

arship agreement be entered into between the employer and a
or organization. A petition may specify that a referendum is
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deduct the amount of dues as certified by the labor organizatiofihe constitutional requirements ofiaion’s collection of agency fees under a fair-
; : e agreement include: 1) an adequate explanation of the basis of the fee; 2) a rea-
from the earnings of the employees or supervisors affected byiﬁ%bly prompt opportunity to challenge the amount of the fee before an impartial

agreement and to pay the amount so deducted to the labor odg@sionmaker; and 3) an escrow for the amounts reasonably in dispute. Browne v.
nization. Unless the parties agree to an earlier date, the agreen\(\éf?BT <bi, 16;19 WIS-b2|d 79, 485 N-W-Zdb3|.76 (1992). | dor a fair <h

o o H i 0 be chargeable to nonunion, public sector employees unaer a fair snare agree-
shalltake effect 60 days after. certification by the commission thr%nt,union activities must: 1) be germane to collective bargaining activity; 2) be jus-
the referendum vote authorized the agreement. The emplogRE by the government’s vital policy interest in labor peace and avoiding “free rid-
shall be held harmless against any claims, demands, suits @gtland 3) not significantly add to the burdening of free speech that is inherent in
otherforms of liability made by employees or supervisors or locaf 298Ny or union shop. Browne v. WERC, 169 Wis. 2d 79, 4820I3¥6 (1992).
labor organizations which may arise for actions taken by t

employer incompliance with this section. All such lawful claims
demands, suits and other forms of liability are the responsibil ent may agree in writing to have the commission or any other

of the labor orgamzatpn entering into Fhe agreement, appointing state agency serve as arbitrator or may designate any
(d) Under each fair-share or maintenance of membersijper competent, impartial and disinterested persons to so serve.
agreement, an employee or supervisor who has religious congry arbitration proceedings shall be governed by ch. 788.

tions against dues payments to a labor organization based o )
teachings otenets of a church or religious body of which he or s}gi_r?z) The office shall charge a state department or agency the

%1.86 Grievance arbitration. (1) Parties to the dispute
rtaining to the interpretation of a collective bargaining agree-

is a member shall. on request to the labor oraanization. have é)loyer’s share of the cost related to grievance arbitration under
, quest 9 : UB. (1) for any arbitration that involves one or more employees
or her dues paid to a charity mutually agreed upon by t

employee or supervisor and the labor organization. Any disp f.ihe state department or agency. Each state department or

ing thi h b bmitted to th ; ency so charged shall pay the amount that the office charges
concerning this paragraph may be submitted 1o the CommiSS{fi, the appropriation account or accounts used to pay the salary

for adjudication. of the grievant. Funds received under this subsection shall be

(2) (a) Once authorized, a fair-share or maintenance of megfedited to the appropriation account under s. 20.545 (1) (km).
bership agreement shall continue in effect, subject to the right ofiistory: 1971 c. 270; 1979 c. 32 5. 92 (15); 1985 a. 42; 1995 a. 27; 2003 a. 33.
the employer or labor organization concerned to petition the comecross Reference:See also ch. ERC 23, Wis. adm. code.
mission to conduct a new referendum. Such petition must be sup-
ported by proof that at least 30% of the employees or supervisbt$.87 Mediation. Thecommission may appoint any compe-
in the collective bargaining unit desire that the fair-share or matgnt, impartial, disinterested person to act as mediator in any labor
tenance ofnembership agreement be discontinued. Upon so firlispute either upon its own initiative or upon the requestefof
ing, the commission shall conduct a new referendum. If the cdhe parties to the dispute. It is the function of such mediator to
tinuance of the fair-share or maintenance of memberskiing the parties together voluntarily under such favorable aus-
agreement is approved in the referendum by at least the percBiges as will tend to effectuate settlement of the dispute, but nei-
age of eligible voting employees or supervisors required for ffer the mediator nor the commission shall have any power of
initial authorization, it shall be continued in effect, subject to tlfé)HumS'(l)Q?ln r7217eod|at|on proceedings.
right ofthe employer or labor organization to later initiate a further C'rf);’s’yéeferenccé: See also ch. ERC 24, Wis, adm. code.
vote following the procedure prescribed in this subsection. If the
continuation othe agreement is not supported in any referendugy; gg Fact-finding.

et ; e . (1) If a dispute has not been settled
it is deemed terminated at the termination of the collective bafga, 5 reasonable period of negotiation and after the settlement

; ; . Bfbcedures, if angstablished by the parties have been exhausted,
of the result of the referendum, whichever is earlier. _ the representative which has been certified by the commission
(b) The commission shall declare any fair-share or maintgfter an election, or, in the case of a representative of employees
nance of membership agreement suspended upon such condiép@gified in s. 111.81 (7) (a), has been duly recognized by the
and for such time as the commission decides whenever it finds #1@bloyer, as the exclusive representative of employees in an
the labor organization involved has refused on the basis of raggpropriate collective bargaining unit, and the employer, its offi-
color, sexual orientation or creed to receive as a member aRysand agents, after a reasonable period of negotiation, are dead-
employee osupervisor in the collective bargaining unit involvediockedwith respect to any dispute between them arising in the col-
and the agreement shall be made subject to the findings and oridefisve bargaining process, the parties jointly, may petition the
of the commission. Any of the parties to the agreement, or agymmission, in writing, to initiate fact—finding under this section,
employee or supervisor covered thereby, may come before &l to make recommendations to resolve the deadlock.
commission, aprovided in s. 11.07, and petition the commission  (2) Uponreceipt of a petition to initiate fact-finding, the com-
to make such a finding. missionshall make an investigation with or without a formal hear-
(3) A stipulation for a referendum executed by an employétg, todetermine whether a deadlock in fact exists. After its inves-
and a labor ganization may not be filed until after the representgéigation, the commission shall certify the results thereof. If the
tion election has been held and the results certified. commission decides that fact—finding should be initiated, it shall
(4) The commission may, under rules adopted for that pi@Ppoint a qualified, disinterested person or 3-member panel,
pose, appoint as its agent an official of a state agency wh@&en jointly requested by the parties, to function as a fact finder.
employees are entitled to vote in a referendum to conduct a refer{3) The fact finder may establish dates and place of hearings
endum provided for herein. and shall conduct the hearings under rules established by the com-
(5) Notwithstandingsub. (1), if on July 1, 1997, there is a fair-mission. Upon request, the commission shall issue subpoenas for
share or maintenance of membership agreement in effect in 88rings conducted by the fact finder. The fact finder may admin-
of the collective bargaining units specified in s. 111.825 (1) (a) if§er oaths. Upon completion of the hearing, the fact finder shall
(e), that fair-share or maintenance of membership agreem@qke written findings of fact and recommendations for solution
shall apply to the corresponding collective bargaining unit undethe dispute and shall cause the same to be served on the parties
s. 111.825 (1m) (a) to (e) without the necessity of filing a petitightd the commission. In making findings and recommendations,
or conducting a referendum, subject to the right of the employd@8 fact finder shall take into consideration among other pertinent
in each collective bargaining unit to file a petition requestirej-a factors the principles vital to the public interest in efficient and

erendum under sub. (2) (a). economical governmental administration. Cost of fact-finding
History: 1971 c. 270; 1981 c. 112; 1983 a. 160; 1985 a. 42; 1095 a. 27.  Proceedings shall be divided equally between the parties. At the
Cross Reference:See also ch. ERC 26, Wis. adm. code. time the fact finder submits a statement of his or her costs to the
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parties, the fact finder shall submit a copy thereof to the commis-(b) The employer shall not be required to bargain on manage-
sion at its Madison office. mentrights under s. 111.90, except that procedures for the adjust-

(4) Nothing herein shall be construed as prohibiting any fagtent or settlement of grievances or disputes arising out of any
finder from endeavoring to mediate the dispute at any time prigpe of disciplinary action referred to in s. 111.90 (3) shall be a
to the issuance of the fact finder’s recommendations. subject of bargaining.

(5) Within 30 days of the receipt of the fact finder’s recom- (€) The employer is prohibited from bargaining on matters
mendations or within such time period mutually agreed upon Bgntained in sub. (2).
the parties, each party shall advise the other, in writing, as to thgcm) Except as provided in sub. (2) (g) and (h) and ss. 40.02
party’sacceptance or rejection, in whole or in part, of the fact fing22) (e) and 40.23 (1) (f) 4., all laws governing the Wisconsin
er's recommendations and, at the same time, send a copy of sedhementsystem under ch. 40 and all actions of the employer that
notification to the commission at its Madison office. Failure tare authorized under any such law which apply to nonrepresented
comply with this subsection, by the state employer or employi@ividuals employed by the state shall apply to similarly situated
representativeconstitutes a violation of s. 111.84 (1) (d) or (2) (Cemployees, unless otherwise specifically provided in a collective
History: 1971 c. 270; 1985 a. 42; 1993 a. 492; 199_5 a. 225. bargaining agreement that app"es to those emp|oyee5.
Cross Reference:See also chs. ERC 25 and 40, Wis. adm. code. . . .
(d) Demands relating to retirement and group insurance shall
111.89 Strike prohibited. (1) Upon establishing that a be submitted to t_he employer at least one year prior to commence-
strike is in progress, the employer may either seek an injunctf@§nt of negotiations.
or file an unfair labor practice charge with the commission under (€) The employer shall not be required to bargain on matters
s. 111.84 (2) (e) or both. It is the responsibility of the office t¢lated to employee occupancy of houses or other lodging pro-
decidewhether to seek an injunction or file an unfair labor practiséded by the state.
charge. The existence of an administrative remedy does no{2) The employer is prohibited from bargaining on:

constitute grounds for denial of injunctive relief. (a) The mission and goals of state agencies as set forth in the
(2) The occurrence of a strike and the participation therein Byatutes.

an employee do not affect the rights of the employer, in law orin () pojicies, practices and procedures of the civil service merit
equity, to deal with the strike, including: system relating to:
(2) The right to impose discipline, including discharge, or sus- 1 - oyiginal appointments and promotions specifically includ-
pension without pay, of any employee participating therein; jnq recruitment, examinations, certification, policies with respect
(b) The right to cancel the reinstatement eligibility of anjo probationary periods and appointments, but not including trans-
employee engaging therein; and fers between positions allocated to classifications that are
(c) The right of the employer to request the imposition of fineassigned tthe same pay range or an identical pay range in a differ-
either against the labor organization or the employee engagérg pay schedule, within the same collective bargaining unit or

therein, or to sue for damages because of such strike activity.another collective bargaining unit represented by the same labor
History: 1971 c. 270; 1977 c. 196 s. 130 (9); 1977 c. 273; 1985 a. 42; 1989 a. 33fganization.

1 .27;2 .33. : . - . . iy
995 27,2003 2. 33 2. The job evaluation system specifically including position

111.90 Management rights.  Nothing in this subchapter classification and reclassification, position qualification stan-

shall interfere with the right of the employer, in accordance Wig{:lrds, establishment and abolition of classifications, and alloca-
this subchapter to: ' tion and reallocation of positions to classifications; and the deter-

(1) Carry out the statutory mandate and goals assigned t{)rn 'natﬁ)%';i‘t)ifoinr;nﬁgggggéz status, other than pay status, resulting

state agency by the most appropriate and efficient methods an o . .
means and utilize personnel in the most appropriate and efficign c) Disciplinary actions and position abandonments governed
manner possible. y s. 230.34 (1) (a), (am) and (ar), except as provided in those

(2) Subject tos. 111.91 (1) (am), manage the employees (Raé{agraphs. )
state agency; hire, promote, transfer, assign or retain employee&d) Amendments to this subchapter.
in positions within the agency; and in that regard establish reason{e) Matters related to grants made by the department of trans-
able work rules. portation under s. 85.107 (3) (b).

(3) Suspend, demote, discharge or take other appropriate dis{f) Family leave and medical leave rights below the minimum
ciplinary action against the employee for just cause; or to lay afforded under s. 103.10. Nothing in this paragraph prohibits the
employees in the event of lack of work or funds or under con@imployer from bargaining on rights to family leave or medical
tions where continuation of such work would be inefficient anéave which are more generous to the employee than the rights
nonproductive. provided under s. 103.10.

History: 1971 c. 270; 1995 a. 27. (9) Anincrease in benefit adjustment contribution rates under

. - . s. 40.05 (2n) (a) 3.
111.91 Subjects of bargaining. (1) (a) Except as provided .
in pars. (b) to (e), matters subject to collective bargaining to the(gm) Reemployment rights of employees under s. 230.32 (7).

point of impasse are wage rates, consistent with sub. (2), thdh) The rights of employees to have retirement benefits com-
assignment and reassignment of classifications to pay rangdfed under s. 40.30.

determination of an incumbent’s pay status resulting from posi- () Honesty testing requirements that provide fewer rights and
tion reallocation or reclassification, and pay adjustments uptgmedies to employees than are provided under s. 111.37.
temporary assignment of classified employees to duties of a(j) Creditable service to which s. 40.285 (2) (b) 4. applies.
higher classifica_ti_on or 'downward_realloce}tions of_a classified (k) Compliance with the health benefit plan requirements
employee’s position; fringe benefits consistent with sub. (Z)der ss. 632.746 (1) to (8) and (10), 632.747 and 632.748.

hours and conditions of employment. - . . .
. L ; I (kc) Compliance with the insurance requirements under s.
(am) In collective bargaining units specified in s. 111.82831 g5

(1m), the right of the employer to transfer employees from one _— .

position toanother position and the right of employees to be trans- (km) The deflnltlon of earnings gnder s.40.02 (22).
ferredfrom one position to another position is a subject ajdiar (L) The maximum benefit limitations under s. 40.31.
ing. (m) The limitations on contributions under s. 40.32.
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(n) The provision to employees of the health insurance covarforms the legislature of the committee’s concurrence with the
age required under s. 632.895 (11) to (14). matters under consideration and which recommends the passage

(hm) The requirements related to continuing coverage fohsuch legislation without change. If the joint committee on
dependenstudent on a medical leave of absence under s. 632.898ployment relations does not approve the tentative agreement,
(15). it shall be returned to the parties for renegotiation. If the legisla-

(0) The requirements related to coverage of and prior authdH® does not adopt without change that portion of the tentative
zation for treatment of an emergency medical condition unde/@greement introduced by the joint committee on employment
632.85. relations, the tentative agreement shall be returned to the parties

. for renegotiation.
The requirements related to coverage of drugs and device . . .
un((jpe)r 5. 632.%53. g g %b) Any tentative agreement reached between the University

. . isconsin Hospitals and Clinics Board, acting for the state, and
S éqs)z ggg requirements related to experimental treatment ung{; labor organization representing a collective bargaining unit

. . _specified in s. 111.825 (1m) shall, after official ratification by the
() The requirements under s. 609.10 related to offeringighor organization, be executed by the parties.

point-of-service option plan. . . (c) Any tentative agreement reached between the governing
(S) The requirements related to internal grievance proceduggs g ofthe charter school established by contract undéigs4Q
under s. 632.83 and independent review of certain health ben@% (cm), acting for the state, and any labor organization repre-
plan determinations under s. 632.835. ) senting a collective bargaining unit specified in s. 111.825 (2) (f)
(4) The director of the office, in connection with the developshall, after official ratification by the labor organization and
ment of tentative collective bargaining agreements to be s@pproval by the chancellor of the University of Wisconsin—Park-
mitted under s. 111.92 (1) (a), shall endeavor to obtain tentatiige, be executed by the parties.

agreements with each recognized or certified labor organization2) No portion of any tentative agreement shall become effec-
representing employees or supervisors of employees specifieg}j separately.
s. 111.81 (7) (a) and with each certified labor organization repre- ) . . ' .
sentingemployees specified in s. 111.81 (7) (b) to (e) which do notu(3) Agreements shall coincide with the fiscal year or bien-
contain any provision for the payment to any employee of a cumu- ) ) . )
lative or noncumulative amount of compensation in recognition (4) It is the declared intention under this subchapter that the
of or based on the period of time an employee has been emplog%o“at'o“ of colle_ctlve bargaln_lng_ agreements and _thelr
by the state. ppro_val by the parties should coincide with the overall fiscal
History: 1971 c. 270; 1975 c. 39, 224; 1977 c. 196; 1979 c. 221: 1983 a. 27; 14¥@NNING and processes of the state.
Soi2 12 21 A 5919808 3,31, 97 161 o 2eg, 28 19583, 2 2995) Notwithsianding any other provision of the states,
2003 a. 33; 2007 a. 36. ' T T e " “¢ompensatiomdjustments for employees shall be effective on the
The effective date of state employees’ collective bargaining agreements is a n2@ginning date of the pay period nearest the statutory or adminis-
datory subject of bargaining. Department of Administration v. WERC, 90 Wis. 3gative date.

426, 280 N.W.2d 150 (1979). story: 1971 c. 270; 1977 c. 196 s. 130 (9); 1981 c. 20 s. 2202 (33) (b); 1981 c.

Mattersthat affect the separate interests of bargaining units, such as the intere i . . . . .
not losing work to another unit, are not conditions of employment under sub. (3). i&% 391; 1985 a. 42 5. 29; 1989 a. 336; 1995 a. 27; 2001 a. 16; 2005 a. 33.

(2) (b) 2., prohibiting bargaining regarding job classification and allocation, will not, Matterswithin the scope of bargaining under s. 111.91, agreed to by the department
be overridden by permitting the loss of bargaining unit work on account of a positfdgdministration and a state employee unéwa,not dictive until submitted as ten-
reallocation to be bargained, grieved, or arbitrated. WERC v. Wisconsin Buildil!Ve agreements to and approved by the joint committee on employment relations.

TradesNegotiating Committee, 2003 WI App 178, 266 Wis. 2d 512, 669 N.W.2d 4997 Atty. Gen 38.
02-2232.

Unfair labor practices and collective bargaining regarding pensions as to stafel .93 Effect of labor organization; status of existing
employees discussed. 64 Atty. Gen. 18. benefits and rights. (1) If no collective bagaining agreement

111.915 Labor proposals. The director of the office shall existsbetween the employer and a labagarization representing

. : - : lassified employees in a collective bargaining unit for which a
notify and consult with the joint committee on employment relg: L . by . -
tiong in sich form and detaiJI as the committee req5e5¥s, regard|ggresentative is recognized or certified, employees in the unit
substantial changes in wages, employee benefits, personnel I retaln.the ”ght of appeal under S. 230.44. .
agement, and program policy contract provisions to be included(2) All civil service and other applicable statutes concerning
in any contract proposal to be offered to any labor organization \§§gesfringe benefits, hours and conditions of employment apply

the state or to be agreed to by the state before such proposal is EE@Mployees specified in s. 111.81 (7) (a) who are not included
ally offered or accepted. in collective bargaining units for which a representative is recog-

History: 1977 c. 196; 2003 a. 33. nized or certified and to employees specified in s. 111.81 (7) (b)
to (f) who are not included in a collective bargaining unit for which

111.92 Agreements. (1) (a) Any tentative agreementa representative is certified.
reached between the office, acting for the state, and any labo(3) Except agprovided in ss. 7.33 (4), 40.05, 40.80 (3)1.91
organization representing a collective bargaining unit specified(in) (cm), 230.35 (2d) and (3) (e) 6., and 230.88 (2) (b), if a collec-
s. 111.825 (1) or (2) (a) to (e) shall, afteiadl ratification by the tive bargaining agreement exists between the employer and a
labor organization, be submitted by the office to the joint commibor organization representing employees in a collective bargain-
tee on employment relations, which shall hold a public hearipgy unit, the provisions of that agreement shall supersede the pro-
before determining its approval or disapproval. If the committessions of civil service and other applicable statutes, as well as
approves the tentative agreement, it shall introduce in a bill refesand policies of the board of regents of the University of Wis-
companionbills, to be put on the calendar or referred to the appreensinSystem, related to wages, fringe benefits, hours, and condi-
priate scheduling committee e&ch house, that portion of the tentions of enployment whether or not the matters contained in those
tative agreement which requires legislative action for implgtatutes, rules, and policies are set forth in the collective bargain-
mentation such as salary and wage adjustments, changes in fringg agreement.
benefits, and any proposed amendments, deletions or additions fstory: 1971 c. 270, 336; 1977 c. 196 s. 131; 1981 c. 187; 1983 a. 46, 409; 1985
existing law. Such bill or companion bills are not subject to g5.42; 1989 a. 13, 31; 1999 a. 101, 125; 2001 a. 16, 38. ‘ ,
13.093 (1), 13.50 (6) (a) and (b) and 16.47 (2). The committgaterstiatafiect e separte ntrest of erganing uns uch st nfereen
may, however, submit suitable portions of the tentative agreemehib) 2., prohibiting bargaining regarding job classification and allocation, will not

to appropriate legislative committees for advisory recommend-overridden by permitting the loss of bargaining unit work on account of a position
cation to be bargained, grieved, or arbitrated. WERC v. Wisconsin Building

tions on the proposed terms. The committee shall accompanyrmggsl\legotiating Committee, 2003 Wi App 178, 266 Wis. 2d 512, 669 N.W.2d 499,
introduction of such proposed legislation with a message that2232.
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111.94 Rules, transcripts, training programs, fees. commission shall require that the party filing the complaint pay
(1) The commission may adopt reasonable and proper rules réfee entire fee. If any party has paid a filing fee requesting the com-
tive to the exercise of its powers and authority and proper rulestssion to act as a mediator for a labor dispute and the parties do
govern its proceedings and to regulate the conduct of all electioias enter into a voluntary settlement of the labor dispute, the com-
and hearings. The commission shall, upon request, provide a traissionmay not subsequently assess or collect a filing fee to initi-
script of a proceeding to any party to the proceeding for a fege fact-finding to resolve the same labor dispute. If any request
established byule, by the commission at a uniform rate per pageoncerngssues arising as a result of more than one unrelated event
All transcript fees shall be credited to the appropriation accowit occurrence, each such separate event or occurrence shall be
under s. 20.425 (1) (i). treated as a separate request. The commission shall promulgate
(2) The commission shall assess and collect a filing fee for fidles establishing a schedule of filing fees to be paid under this
ing a complaint alleging that an unfair labor practice has besmbsection.Fees required to be paid under this subsection shall be
committedunder s. 111.84. The commission shall assess and ¢glid at the time of filing the complaint or the request for fact—find-
lect a filing fee for filing a request that the commission act as aiy, mediation or arbitration. A complaint or request for fact-
arbitrator to resolve a dispute involving the interpretation @hding, mediation or arbitration is not filed until the date such fee
application of a collective bargaining agreement under s. 111.8¢fees are paid. Fees collected under this subsection shall be cred-
The commission shall assess and collect a filing fee for filingjtad to the appropriation account under s. 20.425 (1) (i).
request that the commission initiate fact—finding under s. 111.88.(3) The commission may provide training programs to indi-

The commission shall assess and collect a filing fee for filin uals and organizations on collective bargaining, including on

requesthat the commission act as a mediator under s. 111.87. : . I
the performance of commission actions under s. 111.86, 111 as of management and labor cooperation directly or indirectly

and 111.88, the commission shall require that the parties to theP Qctin_g _coII_ectiye gargaining, and may charge a reasonable fee
S : ’ participation in the programs.
pute equally share in the payment of the fee and, for the per 8‘{]055 Reference: See also ch. ERC 50, Wis. adm. code.

mance of commission actions involving a complaint alleging thatyisiory: 1971 ¢. 270; 1973 c. 90; 1981 c. 20: 1983 a. 27: 1991 a. 39; 1995 a. 27:
an unfair labor practice has been committed under s. 111.84, b3 a. 33.
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